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Qpinion by Walters, Adm nistrative Trademark Judge:

M com Communi cations Corp. has filed trademark
applications to register the marks M CROBAND and M CROBAND
ATM for “apparatus for w de area network tel ecommuni cations
systens using cell relay and frane relay technologies to
manage a conbi nati on of voice, synchronous and asynchronous

data and | ocal area network (LAN) data fromdifferent
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mul tiplexers in a network to maintain a high efficiency in
the network over a w de range of variable line rates.”!

In both cases, the Trademark Exam ning Attorney has
finally refused registration under Section 2(d) of the
Trademark Act, 15 U. S.C. 1052(d), on the ground that
applicant’s marks so resenble the mark M CROBAND and desi gn
as shown bel ow, previously registered for “tel ecomunication
services,”? that, if used on or in connection with
applicant’s goods, the marks would be likely to cause

confusion or mstake or to decei ve.

MICROBAND

Appl i cant has appealed in both cases. Both applicant
and the Exam ning Attorney have filed briefs, but an oral

heari ng was not requested in either case. In the interest

! Respectively, Serial Nos. 74/494,266, filed February 25, 1994, and

74/ 495,088, filed February 28, 1994, both in International Cass 9 and
based on the asserions of bona fide intentions to use the marks in
conmer ce.

2 Regi stration No. 1,101,742 issued Septenber 5, 1978, to M croband
Corporation of America, in International Cass 38. (Section 8 affidavit
accepted.)
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of judicial econony, as the issues in these two appeals are
identical and the facts are simlar, we consider the appeals
together. In each case, we affirmthe refusal to register.

In a likelihood of confusion analysis, two key
considerations are the simlarities between the marks and
the simlarities between the goods. W consider, first, the
simlarities between the parties’ marks. Registrant’s mark
consists of the term M CROBAND in a non-distinctive script
above a series of wavy lines. Applicant’s marks have no
design elenent and consist, in the one case, of the term
M CROBAND and, in the other case, of the term M CROBAND
followed by the letters “ATM’

The Exam ning Attorney contends that the word M CROBAND
is the domnant portion of registrant’s mark; that there is
no evidence to suggest that M CROBAND is other than a strong
mark in connection with the services identified in the
registration; that there is no support for applicant’s
contention that the design portion of the registered mark
represents the letter “M; that applicant’s marks are
virtually identical to the word portion of registrant’s
mark; and that the letters “ATM “have little significance
in altering the comercial inpression of the applicant’s
mark [ M CROBAND ATM .” Applicant contends that registrant’s

mark is, in fact, M CROBAND M and that the “M design
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portion of registrant’s mark is the dom nant portion of the
mar K.

In determning the simlarities between the marks of
the parties, we nust conpare the marks in their entireties.
However, we are guided, equally, by the well-established
principle that, in articulating reasons for reaching a
conclusion on the issue of |ikelihood of confusion, “there
is nothing inproper in stating that, for rational reasons,
nore or |ess weight has been given to a particular feature
of a mark, provided the ultinmate conclusion rests on
consideration of the marks in their entireties.” Inre
National Data Corp., 732 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cr. 1985).

We conclude that M CROBAND i s the dom nant portion of
registrant’s mark. The word portion of a mark conprised of
both a word and a design is normally accorded greater weight
because it would be used by purchasers to request the goods.
In re Appetito Provisions Co., 3 USPQ2d 1553, 1554 (TTAB
1987); and Kabushi ki Kai sha Hattori Tokeiten v. Scuotto, 228
USPQ 461, 462 (TTAB 1985). Such a conclusion is warranted
in this case as the stylized script in which the word
M CROBAND appears in registrant’s mark i s non-distinctive;
the placenent of the wavy |ine design serves to underline,
and thus enphasize, the word portion of registrant’s mark

even though, as applicant notes, the wavy line design in
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registrant’s mark may be slightly larger than the word
M CROBAND; and any connotation to the wavy |ine design
I i kewi se supports and enphasi zes the word portion of
registrant’s mark.? The design aspect of registrant’s mark
has | ess inpact than the word portion on the overal
commerci al inpression of the mark.

Applicant’s mark, M CROBAND, is identical to the
dom nant word portion of registrant’s mark. Additionally,
we find that M CROBAND is the dom nant portion of
applicant’s mark, M CROBAND ATM There is no evidence that
ATMis other than an arbitrary conbination of letters in
connection with applicant’s goods as identified and, as
such, ATM woul d be perceived as nodi fying M CROBAND. Thus,
t he dom nant portion of applicant’s mark, M CROBAND ATM is
al so identical to the dom nant portion of registrant’s mark.

The record contains no evidence regardi ng the neani ng
or connotation of applicant’s and registrant’s marks.
However, we take judicial notice of the follow ng
definitions:*

m cro- conbining form (1)(a) little, small,

m nute; (b) exceptionally little, abnormally
smal |

band n. ...(8)(a) a specific range of wavel engths
or frequencies, as in radio broadcasting or sound
or light transm ssion; (b) any of the stripes or
colors in a spectrum

%1t is likely that the design may be perceived as either echoing the
“M in M CROBAND, suggesting a radio or other type of waveband, or
underlining the word M CROBAND wi th an abstract line pattern.

* Webster’s New World Coll ege Dictionary, 3rd ed., 1997.
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t el ecommuni cati ons n. conmuni cation by electronic
or electric neans, as through radio, telephone,
t el egraph, television or conputers.

We have insufficient evidence to conclude that M CROBAND i s
an actual termused in the tel ecommunications field or that
it is a comonly used term However, in view of the
definitions of “tel econmunications” and of the conponent
parts of M CROBAND, a consuner famliar with the field of
t el ecomruni cati ons may understand the term M CROBAND to be
at | east suggestive of a characteristic of the wavel ength or
frequency used in connection with sonme tel ecomruni cati ons
apparatus and/or services. Despite this, we cannot concl ude
on this record that the term M CROBAND is either nerely
descriptive or highly suggestive in connection with either
applicant’s or registrant’s identified goods or services so
as to warrant a conclusion that the marks may be
di stingui shed by m nor variations therein. See, e.g., Plus
Products v. Redken Laboratories, Inc., 199 USPQ 111, 116-117
(TTAB 1978) and cases cited therein at 117. Rather, in the
cases before us, we find that, to the extent that one of
applicant’s marks includes the additional term ATM or
registrant’s mark includes a wavy |ine design, such
secondary characteristics would be perceived as m nor
variations of the M CROBAND narKk.

Further, the test of likelihood of confusion is not

whet her the marks can be distingui shed when subjected to a
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si de-by-si de conparison. The issue is whether the marks
create simlar overall commercial inpressions. Visua
Information Institute, Inc. v. Vicon Industries Inc., 209
USPQ 179 (TTAB 1980). Thus, as M CROBAND i s the dom nant
portion of both parties’ marks, we find that the overal
comercial inpression of applicant’s and registrant’s marks
is substantially simlar.

Turni ng our consideration to the goods herein, we begin
with the prem se that we nust determ ne the issue of
l'i kel i hood of confusion on the basis of the goods as set
forth in the application and the cited registration. See In
re El baum 211 USPQ 639, 640 (TTAB 1981).

The Exam ning Attorney contends that
“tel ecommuni cations” includes all nodes of electronic or
el ectric communi cation; and that registrant’s broadly
defined “tel ecomuni cations services” enconpass those areas
in which applicant’s tel ecommunications systens woul d be
i nvol ved. Applicant’s goods are identified as apparatus for
a specific type of telecommunications systemand are |imted
as to the nature and function of the apparatus. Applicant
contends that by so limting its identification of goods, it
has sufficiently distinguished its goods fromregistrant’s
services; that the classification of registrant’s services
in International class 38 and applicant’s goods in

International class 9 further distinguishes the parties’
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goods and services; that the identification of registrant’s
services is inappropriately broad and, further, does not
accurately reflect the actual nature of registrant’s
services; that applicant’s goods are for use in a distinctly
different field of tel econmunications fromthe field in

whi ch registrant is involved and confusion as to source is
unl i kely anong the sophisticated purchasers of the parties’
goods and services; and that registrant may not be using its
mark. In support of its contentions, applicant submtted a
copy of a Business Information Report prepared by Dun &
Bradstreet and dated January 27, 1995.

Applicant’s contentions regardi ng the actual nature
of registrant’s services and the extent of its use of its
registered mark are irrelevant in the proceedi ng before us.
Such allegations are a collateral attack upon the validity
of the cited registration, which matters are properly
addressed before the PTOin a cancellation proceeding. 1In
re Calgon Corp., 435 F.2d 596, 168 USPQ 278, 280 (CCPA
1971); In re Peebles, Inc., 23 USPQ2d 1795 (TTAB 1992).

Likewise, it is irrelevant that applicant’s goods and
registrant’s services are classified in different
I nternational classes. The classification of goods and
services in trademark applications is for the admnistrative

ease of the PTO and is neither rel evant to, nor
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determ native of, likelihood of confusion. 1In re Sailerbrau
Franz Sailer, 23 USPQ2d 1719 (TTAB 1992).

In considering the goods and services of the parties
herein, we are cogni zant of the general rule that goods or
services need not be identical or even conpetitive in order
to support a finding of likelihood of confusion. Rather, it
i's enough that goods or services are related in sonme manner
or that sone circunstances surrounding their marketing are
such that they would be likely to be seen by the sane
persons under circunmstances which could give rise, because
of the marks used thereon, to a m staken belief that they
originate fromor are in sone way associated with the sane
producer or that there is an associ ati on between the
producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases cited
t herei n.

As defined herein, “teleconmunications” is an extrenely
broad term Thus, registrant’s services as identified cover
the full range of telecomrunications services. These
services woul d necessarily involve tel ecommuni cati ons
apparatus, including applicant’s goods. The questions not
answered by the record before us include whether the
pur chasers of tel econmunications services al so purchase the
apparatus for tel ecommuni cations systens, in particular,

goods of the type identified in the applications herein;
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and, if so, the extent to which purchases of registrant’s
services and applicant’s goods invol ve careful consideration
by sophi sticated purchasers.

The Exam ning Attorney cites the Board' s decision in
Corint hi an Broadcasting Corporation v. N ppon Electric Co.,
Ltd., 219 USPQ 733 (1983), for the proposition that
“tel ecommuni cati ons services and tel ecommuni cati ons goods
[are] related for the purpose of determning |ikelihood of
confusion.” W enphasize that there is no per se rule in
this regard. Rather, in each case we nust determ ne the
rel ati onshi p between goods and/or services, if any, based on
the record before us. 1In the cited case, opposer, the owner
of a registration of the mark TVS for “tel evision
broadcasti ng services,” opposed the registration of TVS for
“transmtters and receivers of still television pictures.”
In finding |ikelihood of confusion based on the extensive
inter partes record before it, the Board concl uded:

purchasers of opposer’s services and purchasers of

goods enconpassed by applicant’s recitation of

goods in its application would overlap and said

purchasers would be likely to ascribe a common

origin or sponsorship of the goods and services.

Wil e the respective purchasers of the goods and

services may be sophisticated and di scrim nating,

they are not imune fromconfusion as to the

source or origin of products and services sold

under the sane nmarks.

Simlarly, in this case, in view of the breadth of

registrant’s identified services and the nature of

10
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applicant’s goods, we believe that purchasers of applicant’s
goods and registrant’s services are likely to overlap and to
ascribe a common origin or sponsorship to the goods or
services, regardl ess of the purchasers’ |evel of
sophi stication or the degree of discrimnation involved in
such purchases. It is well established that one who adopts
a mark simlar to the mark of another for the sanme or
closely rel ated goods or services does so at his own peril,
and, thus, we resolve any doubt that we nay have as to
l'i kel i hood of confusion against the newconer and in favor of
the registrant. See, WR Gace & Co. v. Herbert J. Meyer
| ndustries, Inc., 190 USPQ 308 (TTAB 1976).

We conclude that in view of the substantial simlarity
in the commercial inpressions of applicant’s nmarks,
M CROBAND and M CROBAND ATM and regi strant’s mark, M CROBAND
and design, their contenporaneous use on the
t el ecommuni cati ons goods and services involved in this case
woul d be likely to cause confusion as to the source or

sponsorshi p of such goods and servi ces.

11
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Deci sion: The refusal under Section 2(d) of the Act is

af firned.

R F. G ssel

E. J. Seeherman

C. E Wilters
Adm ni strative Tradenmark Judges,
Trademark Trial and Appeal Board
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