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OQpi nion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Rockwear, a
partnership conposed of Keith Norris and Stan Hubbard, to

regi ster on the Suppl enental Register the mark shown bel ow
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for "clothing, nanely, hats, shirts, shorts, jackets, and
shoes. "1 The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act, 15
U.S.C. 1052(d), on the ground that applicant's mark, when
applied to applicant's goods, so resenbles the previously
regi stered mar ks ROCKWARE for "graphics and personality
apparel, nanely, t-shirts, jerseys, sweatshirts, hats and
visors;"2 and ROCK GEAR for "clothing, nanely, shirts and
jackets,"3 as to be likely to cause confusion. The cited
regi strations are owned by different entities, with the

| atter registration having i ssued over the existence of the
earlier registration.

When the refusals were nmade final, applicant appeal ed.
Applicant and the Exam ning Attorney have submtted briefs
on the case.

There is no dispute that applicant's goods and the
goods of each registrant are identical in part and otherw se
closely related. W turn our attention then, as have
applicant and the Exam ning Attorney, to the respective
marks. It is essentially applicant's position that there is

no |ikelihood of confusion in this case because the design

1Application Serial No. 74/432,590, filed March 31, 1994,

all eging dates of first use of May 12, 1993. The words "Rock"
and "Wear" have been disclained apart fromthe mark as shown.
2Regi stration No. 1,595,529 issued May 8, 1990; Sections 8 & 15
affidavit filed.

SRegi stration No. 1,724,685, issued October 13, 1992. The word
"Gear" is disclainmed apart fromthe mark as shown.
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el ement of its mark serves to distinguish its mark from each
of the cited marks.

Qur primary reviewi ng court, the Court of Appeals for
the Federal G rcuit has stated, "Wen marks woul d appear on
virtually identical goods or services, the degree of
simlarity necessary to support a conclusion of likely
confusion declines.” Century 21 Real Estate Corp. V.
Century Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1700
(Fed. Gir. 1992).

In the case at hand, we find that, when considered in
their entireties, applicant's mark ROCK WEAR and desi gn and
the cited mark ROCKWARE are identical in sound and
substantially simlar in appearance. In conparing these
mar ks, we recogni ze that the design elenent in applicant's
mar kK cannot be ignored. G ant Food, Inc. v. National Food
Service, Inc., 710 F.2d 1565, 218 USPQ 390 (Fed. Cir. 1983).
However, it is well established that there is nothing
i nproper in stating that, for rational reasons, nore or |ess
wei ght has been given to a particular feature of a mark,
provided the ultimte conclusion rests on the consideration
of the marks in their entireties. |In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985). Here,
we believe it appropriate to give nore weight to the word
portion of applicant's mark because it is the words that
purchasers wll renenber and use in calling for the goods.
In re Appetito Provisions Co., 3 USPQ2d 1553, 1554 (TTAB
1987) .
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We find, therefore, that purchasers famliar with t-
shirts, jerseys, sweatshirts, hats and visors sold under the
mar Kk ROCKWARE woul d be likely to believe, upon encountering
applicant's mark ROCK WEAR and design for hats, shirts,
shorts, jackets and shoes, that the clothing itens
originated wwth or were sonehow associated with or sponsored
by the sane entity.

In finding that applicant's mark ROCK WEAR and desi gn
is simlar to the cited mark ROCKWARE, we have kept in mnd
the normal fallibility of human nenory over tinme, and the
fact that purchasers retain a general, rather than a
specific inpression of trademarks encountered in the
mar ket pl ace. Dassler KG v. Roller Derby Skate Corp., 206
USPQ 255 (TTAB 1980).

We turn then to applicant's mark ROCK WEAR and desi gn
and the cited mark ROCK GEAR. I n support of his position
that confusion is likely because these marks have identical
meani ngs, the Exam ning Attorney submtted dictionary
definitions of the words "wear" and "gear." Anong the

meani ngs of "wear" in the Random House Unabridged Dictionary

(1993) is "clothing or other articles for wearing, esp. when
fashi onabl e or appropriate for a particular function" and
anong the neanings of "gear"” in the sane dictionary is
"wearing apparel; clothing."* W note, however, that both

ROCK WEAR and ROCK CGEAR are highly suggestive ternms as used

“We judicially notice these dictionary definitions which
acconpani ed the Exam ning Attorney's appeal brief.
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in connection with clothing one woul d wear when pl ayi ng
basketball, e.g., t-shirts, jerseys, shorts, and athletic
shoes. Applicant, in this regard, has submtted excerpts
from basket bal | magazi nes and a book about basketball in
whi ch the basketball is referred to as the "rock."

We find therefore that, notw thstandi ng the nom nal
identity in nmeaning of ROCK WEAR and ROCK GEAR, confusion is
not |ikely because the ternms are highly suggestive and, when
the marks are considered in their entireties, they
significantly differ in sound and appearance.

Decision: The refusal to register based on
Regi stration No. 1,595,529 is affirnmed. The refusal to

regi ster based on Registration No. 1,724,685 is reversed.

G D. Hohein

P. T. Hairston

C. E Wilters

Adm ni strative Tradenmark
Judges, Trademark Trial and
Appeal Board
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