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This examination guide clarifies how to examine applications for marks containing letters, numbers, or alphanumeric matter to determine whether they are used merely as model or grade designations.  The guide defines and differentiates between model and grade designations, explains how to identify them in a mark and on a specimen, clarifies the procedures for handling these designations, and provides examples.  

I. MODEL AND GRADE DESIGNATIONS DEFINED
Model designations appear in connection with a wide variety of products, such as retaining rings,
 hand tools,
 and pens,
 to identify a specific style, type, or design of a product within a particular line of goods.  Model designations also are commonly used to distinguish between different types of automobile parts within a single product line.
  In addition, model designations may serve the purpose of providing users with product compatibility information between goods and parts, accessories, and/or fittings for the goods .
  They also facilitate ordering and tracking of goods.
  

Grade designations are used to denote that a product has a certain level of quality within a defined range.
  They may also indicate that a product has a certain classification, size, weight, type, degree, or mode of manufacturing.  Mere grade designations are often used by competitors within an industry, or by the general public, and do not indicate origin from a single source because their principal function is to provide information about the product to a consumer.
  For example, the fuel industry utilizes grade designations in the form of particular numbers to delineate different octane ratings of fuel.
  Grade designations have also been used to signify the composition or strength of various types of steel.
  The United States Department of Agriculture (USDA) assigns grades in connection with butter to delineate between different quality levels based on flavor, aroma, and texture.
  The USDA also assigns grades to other food products, such as eggs,
 meat, and poultry.
  

II. EXAMINATION OF MARKS WITH MODEL AND GRADE DESIGNATIONS
A trademark comprises a word, name, symbol, device, or combination thereof that is used to identify the goods of an applicant, to distinguish them from the goods of others, and to indicate the source of the goods.
  Similar to a trademark, a model or grade designation is generally comprised of numbers or letters, or a combination thereof.  However, the manner of use, and resulting commercial impression imparted by the matter, differentiate a mere model or grade designation from that of a trademark (or a dual-purpose mark that is both a model or grade designation and a trademark).  While letters, numbers, or alphanumeric matter may serve as both a trademark and a model or grade designation,
 matter used merely as a model or grade designation serves only to differentiate between different products within a product line or delineate levels of quality, and does not indicate source.

Even though a model or grade designation seems “arbitrary” in the sense that the combination of letters, numbers, or both does not immediately describe the goods, it often does not function as a trademark.
  Where the model or grade designation fails to distinguish the applicant’s goods from those of others or to identify the applicant as the source, the proposed mark must be refused registration on the Principal Register under Sections 1, 2, and 45 for failure to function as a trademark.
  However, if the mark both identifies a model or grade designation and serves as a trademark, no failure-to-function refusal should issue.

In addition, the examining attorney must also consider whether the proposed mark is merely descriptive, or even generic.
  Grade designations often become synonymous with (and thus merely descriptive of) a classification, value, size, weight, type, degree, mode of manufacturing, or level of quality of the goods.  And, more infrequently, model designations can be used in a merely descriptive manner.
  

A.  Identifying Model and Grade Designations in Marks
1.  Model Designations
Determining whether a proposed mark is used merely as a model designation is a question of fact.
  The factual finding focuses on whether the proposed mark, as used on the specimen (and any other evidence of record), also identifies the applicant as the source of the goods or distinguishes the applicant’s goods from the goods of others.  Extrinsic evidence may also aid in determining whether the proposed mark functions as a source indicator.  The following three considerations comprise guidelines for determining whether a proposed mark, as used on a specimen, serves merely as a model designation or whether it also functions as a source indicator.  
a. Stylization of Display

The stylization of display refers to the visual presentation or “look” of a proposed mark on the specimen, and takes into consideration such elements as font style and color as well as design features.  In some cases, the stylization creates an impression separate and apart from that of a model designation, thereby making the designation more likely to be perceived as a trademark.  In analyzing stylization of display, the examining attorney should consider whether the font or stylization of lettering in the proposed mark is unusual or relatively ordinary, and should also consider the degree of stylization.  Where the stylization is minimal, the proposed mark may be more likely to be perceived as merely a model designation.
b. Size of Proposed Mark
Size refers to the relative dimension of the proposed mark.  If the proposed mark appears large in relation to any other matter, it may immediately catch the eye and make the proposed mark the focal point on the specimen.  Therefore, the proposed mark would be less likely to be perceived as a mere model designation.  On the other hand, if the proposed mark is smaller than the other matter surrounding it, consumers would be more likely to perceive it as merely a model designation.  

c. Physical Location

The physical location refers to the actual position of the proposed mark on a specimen.  Although there is no prescribed location on a specimen where the proposed mark must be placed to qualify as a trademark, the physical location of matter on a specimen suggests how the mark would be perceived by consumers and whether such matter serves as a trademark or is merely a model designation.  The display of a proposed mark in a prominent location on the goods themselves, or on the packaging or label, is a factor that may contribute to finding that it serves as a trademark.  A proposed mark that appears in close proximity to generic or informational matter (such as the common or class name for the goods, net weight, bar code, or country of origin) is less likely to be perceived as a mark because it will be viewed together with the generic or informational matter as merely conveying information about the model of a particular product line.  

2.  Grade Designations
A grade designation often indicates a standard that is common to producers or manufacturers within an industry.  Determining whether a proposed mark is used merely as a grade designation is a question of fact.
  Thus, the examining attorney must supplement consideration of the application content (i.e., the drawing, the description of the mark, the identification of goods or services, and the specimen, if any), with independent research of the applicant’s and competitors’ websites, the Internet, and databases such as LexisNexis® to determine how the designation is used in the industry.  Such research will assist in determining whether the proposed mark is used by others to convey a specific characteristic of the goods (such as value, size, type, degree, or level of quality) and, as such, has a publicly recognized meaning.  For example, if the evidence shows that A, B, C, and D, or 1, 2, 3, and 4, are commonly used in an industry to represent a hierarchy of quality, a mark consisting of such a letter or number likely would not indicate source in any one producer or manufacturer.
  

Where extrinsic evidence shows that matter in the proposed mark is used by competitors or members of the public to convey the same type of designation of quality, the resulting commercial impression is merely that of a grade designation with no source-identifying capability.  The examining attorney should also analyze the specimen using the same considerations for model designations (i.e., stylization of display on the specimen, size of matter on the specimen, physical location on the specimen) to bolster a refusal based on a failure to function as a mark.  A lack of extrinsic evidence of usage of the proposed mark as a grade designation does not necessarily foreclose a refusal, where the nature of applicant’s use and the same considerations for model designations (i.e., stylization of display on the specimen, size of matter on the specimen, physical location on the specimen) indicate a grade designation.

B. Procedures for Handling Marks with Model and Grade Designations

1.  Evidentiary Considerations when Issuing Model or Grade Designation Refusals
a. Model Designations
To support a refusal to register a model designation for failure to function as a mark, the examining attorney must use the applicant’s specimen, along with any other relevant evidence in the application, such as the identification of goods and mark description.  If available, the examining attorney should also provide additional evidence that shows that the proposed mark would be perceived merely as a model designation, such as consumers referring to the applicant’s proposed mark as a model or part number when ordering the goods.  Evidence that other manufacturers use similar numbering systems to identify model numbers for their goods may be submitted to show that consumers are familiar with the use of alphanumeric designations as model numbers and are consequently less likely to perceive the applicant’s use of the mark as source-indicating.  

b. Grade Designations
A refusal or requirement (such as a disclaimer requirement) on the basis that a mark comprises or includes a grade designation must be supported by relevant evidence.  Where extrinsic evidence is available to show that a proposed grade designation is used by competitors within an industry and/or members of the public to convey the same meaning, the examining attorney must attach the evidence to the Office action and explain its relevance to the refusal.  For example, evidence demonstrating that other manufacturers use the same or similar grading systems to identify quality levels of their own goods may be submitted with an explanation that such evidence shows that the proposed mark does not indicate origin from a single source.  If no extrinsic evidence is available, the examining attorney must use the applicant’s specimen, along with any other relevant evidence of record, to support a grade designation refusal for failure to function as a mark.  In such situations, the examining attorney must also issue a request for relevant information (such as fact sheets, instruction manuals, and/or advertisements depicting the applicant’s use of the proposed mark, and evidence of any industry use of this designation or similar designations) pursuant to 37 C.F.R. §2.61(b).  
2.  Entire Mark Consists of Model or Grade Designation in Section 1(a) Applications
If the evidence shows that a proposed mark consists entirely of a mere model or grade designation, the examining attorney must refuse registration on the Principal Register under Sections 1, 2, and 45 because the proposed mark does not function as a trademark to identify and distinguish the applicant’s goods from those of others and indicate the source of the goods.
  

For such refusals, where appropriate, the examining attorney should advise the applicant of the various response options: (1) submitting a substitute specimen that shows the proposed mark being used as a trademark for the identified goods;
 (2) claiming acquired distinctiveness under Section 2(f) with actual evidence of distinctiveness that establishes recognition of the proposed mark as a trademark for the goods; 
 or (3) amending the application to seek registration on the Supplemental Register.
  

For marks comprising grade designations, the examining attorney must determine whether to make an additional refusal on the grounds that the mark is also merely descriptive of the goods.
  Grade designations can often become synonymous with (and thus merely descriptive of) a classification, value, size, weight, type, degree, mode of manufacturing, or level of quality of the goods.  Grade designations that are also the generic name of the goods are not eligible for registration on the Principal Register under Section 2(f) or on the Supplemental Register because they are not capable of indicating the source of the goods and must remain available to identify the relevant characteristic possessed by goods meeting such criteria.  In such cases, if the applicant responds by amending the application to seek registration on the Supplemental Register, the examining attorney must issue a generic refusal under Section 23.  In the rare situation where the applicant is the sole user of a grade designation and where the mark appears capable, the applicant should be provided with the same response options identified above for applicable model designations. 

3.  Composite Mark with Model or Grade Designation in Section 1(a) Applications
Composite marks may comprise matter that is used as a model or grade designation in addition to other wording and/or design features.  Such marks must be evaluated as a whole to determine whether they are registrable.  

a. Model or Grade Designations with Arbitrary and/or Suggestive Matter

Terms used as model or grade designations that are combined with arbitrary and/or suggestive matter are generally not refused registration under Trademark Act Sections 1, 2, and 45, if the additional matter imparts trademark significance to the mark as a whole.  Generally, no disclaimer of a portion that is a model designation need be required (unless there is evidence of descriptive or generic usage) because the composite mark creates a single unitary commercial impression and there is no need to preserve the availability of the applicant’s model designation for others.  However, the portion of a mark that is a grade designation must generally be disclaimed in cases where there is evidence of descriptive or generic use, to clarify the availability of the grade designation for use by others in the industry.  Standard USPTO disclaimer practices would apply in such cases, including considerations of unitariness. 

b. Model or Grade Designations with Descriptive, Generic, and/or             Informational Matter

Terms used merely as model or grade designations that are combined with descriptive, generic, and/or informational matter are generally refused registration under Trademark Act Sections 1, 2, and 45 because this type of additional matter does not diminish the mark’s model or grade designation significance.  In most instances involving model designations, claims of acquired distinctiveness under Section 2(f) and amendments to the Supplemental Register may be permissible.  Additionally, in rare cases where there is no evidence of generic usage for grade designations, claims of acquired distinctiveness under Section 2(f) and amendments to the Supplemental Register may be permissible.  In such cases, the examiner must consider standard USPTO disclaimer practice to determine whether a disclaimer of the generic and/or informational matter may be necessary. 
  
4.  Drawing and Specimen Agreement Issues in Section 1(a) Applications
Occasionally, the specimen will show a possible model or grade designation that is not included on the drawing and thus, the mark on the drawing and specimen will appear to disagree.
  Trademark Trial and Appeal Board precedent provides specific guidance for these circumstances.
  Where it is unclear whether the additional matter is a model or grade designation, the examining attorney must require the applicant to clarify whether this matter is part of the mark.
  If not part of the mark and merely used as a model or grade designation, then the applicant may avoid an agreement issue by submitting the following:  (1) a statement that the matter is merely a model or grade designation, and (2) evidence showing use of the proposed mark with other similar notations or evidence clearly showing that the matter is merely a model or grade designation.
  In the alternative, the applicant may provide a substitute specimen showing the proposed mark depicted on the drawing.
  In cases where the record clearly indicates that the notation on the specimen is a model or grade designation, no inquiry is needed.
    
5.  Model or Grade Designation in Section 1(b), 44, or 66(a) Applications
a. Model Designations

In Section 1(b), 44, or 66(a) applications, marks that appear to be merely model designations (either wholly comprising the mark or used with descriptive/generic/informational matter) may be refused registration for failure to function as a mark only where the drawing and mark description are dispositive of the mark’s failure to function, or the record clearly and unequivocally indicates that the entire mark identifies only a model designation.
  Otherwise, because of the lack of specimen of use, a failure-to-function refusal is inappropriate.   
If upon initial examination of a Section 1(b) application, an examining attorney must issue an Office action for other reasons, and the proposed mark appears to be used or intended to be used merely as a model designation, the examining attorney should include a model designation failure-to-function advisory as a courtesy to the applicant.
  Regardless of whether an examining attorney issues an initial advisory before the applicant files an allegation of use, the examining attorney must issue a refusal based on failure to function as a mark after the allegation of use is filed, if supported by the evidence of record.
  

b. Grade Designations

The examining attorney must refuse registration based on a failure to function as a mark for a mark merely comprising a grade designation (or a grade designation with descriptive/generic/informational matter) in a Section 1(b), 44, or 66(a) application where the evidence shows the mark is used in the industry or by the public in such a way as to clearly and unequivocally show use merely to identify a specific quality or feature of the goods.  For more information about evidence, see supra Subsection 1(b) of “Procedures for Handling Marks with Model and Grade Designations.”  If the examining attorney can find no extrinsic evidence of such use, the procedures outlined for model designations supra Subsection 5a of “Procedures for Handling Marks with Model and Grade Designations” must be followed. 

III. EXAMPLES OF MATTER USED AS MODEL OR GRADE DESIGNATIONS

The following examples show matter used as model or grade designations on specimens.  In many cases, the matter was registered with evidence of acquired distinctiveness.
A. 2216, 2252, and 3217
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· Stylization of Display: the numbers appear in plain font type with no apparent design features.  The style and presentation is not as prominent as the phrase BURCO REDI CUTS, and there is nothing distinctive about the arrangement of numbers that would cause a consumer to view such proposed marks as more than mere model numbers.

· Size of Matter: the proposed marks appear in small numbers on the specimen which makes them appear less like a mark.

· Physical Location: each proposed mark is shown directly above the depiction of a rear view mirror, which demonstrates that different mirror shapes correspond to model numbers and reinforces the model significance of the terms.

The Board determined that the proposed marks 2216, 2552, and 3217 for “replacement glass for outside rear-view mirrors,” served only as model designations.
  
B. 5660
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· Stylization of Display: the proposed mark appears in block print, with no unusual or different presentation of the numbers that would cause 5660 to stand out as a mark.

· Size of Matter: the proposed mark is in very small numbers relative to the other wording and overall size of packaging.

· Physical Location: the proposed mark is located in the very upper right corner of the packaging.
The examining attorney determined that the proposed mark 5660 for “unprinted self-adhesive labels,” was a model number, but found the evidence of acquired distinctiveness under Section 2(f) sufficient to register the proposed mark on the Principal Register.

C. 89230
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· Stylization of Display: appears in a common and ordinary font with no stylization other than the use of bold.
· Size of Matter: appears larger in size than the other informational matter, but smaller in size than DAYCO.  
· [image: image11.png]


Physical Location: the proposed mark is physically located on a white panel which contains informational, non-source-identifying matter such as “Made in USA” and a bar code.  

The examining attorney determined that the proposed mark 89230 for “automotive power transmission components, namely, automatic belt tensioners,” was a model number, but found the evidence of acquired distinctiveness under Section 2(f) sufficient to register the proposed mark on the Principal Register.

D. GRADE AA
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Stylization of Display: the proposed mark appears in common and ordinary font with no stylization other than the use of capital letters.
· Size of Matter: the proposed mark appears smaller in size than the USPTO logo to the left and right of the words “USPTO GRADE AA EXTRA LARGE.”
· Physical Location: the proposed mark is physically located near other informational matter that describes the size of the eggs as extra large.  
The proposed mark, GRADE AA, for “eggs” serves merely as a grade designation to indicate the quality of the eggs.  Extrinsic evidence demonstrates that governmental standards determine the level of quality communicated by the grade designation.
  The specimen provides additional evidence that the matter would be perceived as a grade designation.
E. No. 2
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Stylization of Display: the proposed mark appears in an ordinary font.
· Size of Matter: the proposed mark is in small numbers and letters relative to the term USPTO and logo.
· Physical Location: the proposed mark appears physically separated from the term USPTO and logo.
The proposed mark, No. 2 for “pencils” serves merely as a grade designation to identify the hardness of the pencil, based on extrinsic evidence demonstrating that numbers are commonly used to designate the grade of a pencil.
  The specimen provides additional evidence that the matter would be perceived as a grade designation.  

F. XW4Z-19805-EA
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· Stylization of Display: the proposed mark appears in an ordinary font with no stylization.
· Size of Matter: the size of the applied for matter is smaller than the word MOTORCRAFT and smaller than the term MM-866, making it less likely to be perceived as a mark.  
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Physical Location: the proposed mark is physically located on a label which contains other informational, non-source-identifying numbers, the wording “Blower Motor Kit,” and a bar code.  

The examining attorney determined that the proposed mark XW4Z-19805-EA for “automobile parts, namely, blower motors for automobile heating and cooling systems,” was a model number, but found the evidence of acquired distinctiveness under Section 2(f) sufficient to register the proposed mark on the Principal Register.

G. 7CR
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· Stylization of Display: the proposed mark appears in an ordinary font with no stylization.
· Size of Matter: the proposed mark appears in very small type size in the upper left corner of the packaging and on the lower left side of the packaging.  
· [image: image20.jpg]


Physical Location: in the upper left corner, it is used with other informational matter, including the size and name of the goods, and is located near the hole for hanging the product which reinforces the perception that the proposed mark does not function as a trademark.  In the lower left side, it is used to the left of the term VISE-GRIP in small lettering that appears like a model number.  
The Board determined that the proposed mark 7CR for “locking hand tools, namely, locking plier with curved jaw,” as used on the specimen serves as a model designation to distinguish between the applicant’s different varieties of locking hand tools. 
  The Board found the evidence of acquired distinctiveness under Section 2(f) sufficient to register the proposed mark on the Principal Register.
  
IV. EXAMPLES OF MATTER USED AS TRADEMARKS
In some cases, matter containing letters, numbers, or alphanumeric matter which function only in part to designate models and grades may be inherently distinctive and registrable as a trademark.
  The following examples illustrate this concept.  

A. T5000
[image: image21.jpg]



· Stylization of Display: the proposed mark appears in an unusual font with a rainbow design that suggests waves.  
· Size of Matter: the proposed mark is in a large font that makes it appear notable.
· Physical Location: the proposed mark is located prominently on the lower-right side of the goods.
The examining attorney determined that the proposed mark T5000 for “water conditioning units,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).

B. HP2000
· Stylization of Display: the contrast between the black letters HP and the green numbers 2000 contributes to the impression that it is a trademark.
· Size of Matter: proposed mark appears in a large font with color.
· Physical Location: appears on a silver tag that draws the consumer’s eye to the mark, is placed prominently on the goods, and is not near informational matter.  
The examining attorney determined that the proposed mark HP2000 for “auxiliary power unit which serves as an electricity generator, heat pump system, and battery charger for land vehicles,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).

C. CT50
· Stylization of Display: the terms are presented in a stylized color font.
· Size of Matter: the proposed mark is in relatively large lettering.
· Physical Location: appears in a red triangular design in a prominent location on the handle of the staple gun.  The absence of informational matter near the proposed mark enhances its trademark significance.

The examining attorney determined that the proposed mark CT50 for “rechargeable battery tools, namely, cordless staple guns,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).

D. CF 210


· Stylization of Display: the proposed mark is prominently presented in a stylized font and the smaller letters CF contrast with the larger numbers 210 making it appear to be a mark.
· Size of Matter: the proposed mark is larger than any of the other terms on the packaging which makes it more noticeable.
· Physical Location: the proposed mark appears prominently on the front of the packaging apart from informational matter.  
The examining attorney determined that the proposed mark CF 210 for “orthotic inserts for footwear,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
E. 61X

· Stylization of Display: the proposed mark is minimally stylized
· Size of Matter: the proposed mark is in the largest font on the packaging.  
· Physical Location: While there is informational matter near the mark, the fact that the proposed mark is bolded to visually stand out from the other text and placed prominently in the center of the packaging makes it more likely that consumers will perceive it as a trademark.
The examining attorney determined that the proposed mark 61X for “toner cartridges,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).

F. 4110


· Stylization of Display: although the numbers appear in plain font type, they are used on a purple background which makes them more visible.
· Size of Matter: the proposed mark is not particularly large, but with nothing else surrounding the mark, it is noticeable and less likely to be perceived as a mere model designation.
· Physical Location: the proposed mark is presented prominently on the front of the photocopier in a location where consumers are accustomed to viewing trademarks.  The fact that there is another trademark located below the mark does not detract from the trademark significance of 4110.  

The examining attorney determined that the proposed mark 4110 for “photocopiers, laser printers, inkjet printers, computer printers, optical character recognition (OCR) scanners, parts thereof for all,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
G. T68
· Stylization of Display: appears in a common and ordinary font with minimal stylization.
· Size of Matter: the proposed mark is in large lettering.
· Physical Location: the proposed mark is prominently located on the barrel of a gun and is not associated with any other informational matter.

The examining attorney determined that the proposed mark T68 for “paintball guns; paintballs,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
H. TT 010J

· Stylization of Display: appears in a common and ordinary font with minimal stylization.
· Size of Matter: the proposed mark covers a substantial portion of the space on the fastener, making it more likely to be perceived as a mark.  
· Physical Location: The small size of fasteners limits the options for mark placement on the goods.  In this case, the proposed mark appears prominently on the center of the fastener.  Moreover, there is no other informational matter on the goods.
The examining attorney determined that the proposed mark TT 010J for “metal threaded fasteners,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
I. 9000 S

· Stylization of Display: the proposed mark appears in an ordinary font.
· Size of Matter: the applied-for mark is the same size as the other mark on the car making it more likely to be perceived as a trademark.
· Physical Location: it is placed prominently on the rear of the car apart from any other informational matter and is used in the manner of a trademark.
  Moreover, consumers view alphanumerical designations as identifying the source of particular automobiles.
  
The examining attorney determined that the proposed mark 9000 S for “automobiles and structural parts thereof,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
J. 787

· Stylization of Display: the proposed mark appears in a slightly stylized font and is displayed in a lighter blue color against a dark blue background which contributes to the impression that it is a mark.
· Size of Matter: the proposed mark is in large lettering and appears larger than any of the other information on the airplane.
· Physical Location: the mark is displayed prominently on the tail of the airplane in a lighter blue against a darker blue background.  
The examining attorney determined that the proposed mark 787 for “aircraft,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
K. 5900


· Stylization of Display: the proposed mark appears in stylized gold lettering.
· Size of Matter: the proposed mark is relatively large.
· Physical Location: the mark is displayed prominently on the seat tube of the bicycle and the seat tube is a common location for the placement of trademarks for bicycles.
The examining attorney determined that the proposed mark 5900 for “bicycles; bicycle frames and bicycle structural parts,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
L. G394 SST



· Stylization of Display: the proposed mark appears in a stylized font.
· Size of Matter: the mark is in large font and is only slightly smaller than the term GOODYEAR.  While there is another trademark on the tire, it does not detract from G394 SST also being perceived as a trademark.  The much smaller text on the tire is most likely informational matter because it is customary to include certain data in this location, such as tire size and tire inflation pressure.
· Physical Location: the mark appears prominently on the side of the tire.  

The examining attorney determined that the proposed mark G394 SST for “tires,” as used on the specimen served as a trademark and was registrable on the Principal Register without a claim of acquired distinctiveness under Section 2(f).
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� See In re Waldes Kohinoor, Inc., 124 USPQ 471 (TTAB 1960) (holding that 5131, 5000, and 5100 for retaining rings functioned only to differentiate one type of the applicant’s retaining rings from its other types and did not function as a trademark to distinguish the applicant’s goods from those of others).


� See In re Petersen Mfg. Co., 229 USPQ 466 (TTAB 1986) (noting that the following alphanumeric designations served as model numbers on the specimens, but finding the evidence of acquired distinctiveness under Section 2(f) sufficient for registration: 18R for a C clamp; 6LN for a locking plier with elongated jaw; 9LN for a locking plier with elongated jaw; 7CR for a locking plier with curved jaw; 6R for a C clamp; 20R for a chain clamp; 10CR for a locking plier with curved jaw; 7R for a locking plier with straight jaw; 10WR for a locking plier with wire cutter; 7WR for a locking plier with wire cutter; 5WR for a locking plier with wire cutter; RR for a locking specialty tool, namely, a pinch-off tool; 10R for a locking plier with straight jaw; 9R for a locking specialty tool, namely, a welding clamp; 8R for locking specialty tools, namely, metal clamping tools; and 11R for a C clamp).


� See Ex parte Esterbrook Pen Co., 109 USPQ 368 (Comm’r Pats. 1956) (holding that 2668 for pen points did not function as a mark because it was merely a style order number for a particular pen point used to differentiate one pen point from other points in the product line).


� See In re Dana Corp., 12 USPQ2d 1748 (TTAB 1989) (holding that the following alphanumeric designations used in connection with vehicle parts functioned only as part numbers and not as trademarks: 5-469X; 5-438X; 5-510X; 5-515X; 5-407X; 5-279X; and 5-281X).


� See In re Otis Eng’g Corp., 218 USPQ 959, 960 (TTAB 1983) (noting that the fact that various pieces of applicant’s “X” equipment for oil wells are compatible with each other tends to support the position that “X” is a style or model designation, but finding that the specimens, advertising brochures, and affidavits when considered together demonstrate that “X” also functions as a trademark).


� See id. (noting that the use of the same designation on various goods that work together would enable purchasers to order compatible equipment).  


� See Lawrence Mfg. Co. v. Tenn. Mfg. Co., 138 U.S. 537 (1891); Amoskeag Mfg. Co. v. Trainer, 101 U.S. 51 (1880).


� See 1-2 Anne Gilson LaLonde, Gilson on Trademarks §2.03(4)(a) (Matthew Bender).  This exam guide does not address the use of a grade designation in the context of a certification mark.


� See In re Union Oil Co., 33 USPQ 43 (C.C.P.A. 1937) (affirming the decision of the Commissioner of Patents refusing to register 76 for gasoline because the term functioned merely as a grade or quality mark to indicate either the octane rating or the Baume gravity rating and did not indicate origin).


� See Jones & Laughlin Steel Corp. v. Armco Steel Corp., 139 USPQ 132 (TTAB 1963) (holding that the terms, 17-4PH and 17-7PH, originally served only as a grade designation for stainless steel based on the composition of chromium and nickel, but finding the evidence of secondary meaning sufficient for registration).  


� See Agric. Mktg. Serv., U.S. Dep’t of Agric., How to Buy Butter (Feb. 1995), � HYPERLINK "http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3002487" ��http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3002487�.


� See Agric. Mktg. Serv., U.S. Dep’t of Agric., Egg-Grading Manual (July 2000), � HYPERLINK "http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004502" ��http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004502�.


� See Inspection & Grading of Meat and Poultry: What Are the Differences?, U.S.  Dep’t of Agric. (Aug. 22, 2008), � HYPERLINK "http://www.fsis.usda.gov/Fact_Sheets/Inspection_&_Grading/index.asp" ��http://www.fsis.usda.gov/Fact_Sheets/Inspection_&_Grading/index.asp�.


� Trademark Act §§1-2, 45, 15 U.S.C. §§1051-1052, 1127; see TMEP §1202. 


� See Eastman Kodak Co. v. Bell & Howell Document Mgmt. Prods. Co., 994 F.2d 1569, 1576, 26 USPQ2d 1912, 1919 (Fed. Cir. 1993); Neapco Inc. v. Dana Corp., 12 USPQ2d 1746, 1748 (TTAB 1989).


� See Gilson LaLonde, supra note 8, §2.03(4)(a); J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition §11.36 (4th ed. 2011).


� Gilson LaLonde, supra note 8, §2.03(4)(a).


� Trademark Act §§1-2, 45, 15 U.S.C. §§1051-1052, 1127.


� See Ex parte Eastman Kodak Co., 55 USPQ 361, 362 (Comm’r Pats. 1942) (“The fundamental question is not whether or not the mark as used by applicant serves to indicate grade or quality but rather whether it is or is not so used that purchasers and the public will recognize the mark as indicating the source of origin of the goods.”).


� See Trademark Act §2(e)(1), 15 U.S.C. §1052(e)(1).


� See Textron, Inc. v. Omark Indus., Inc., 208 USPQ 524, 527-28 (TTAB 1980) (holding that model numbers which have been used in the same manner by competitors for indicating the size of the saw chains as to pitch and gauge are merely descriptive and not registrable).


� See In re Petersen Mfg. Co., 229 USPQ 466 (TTAB 1986) (finding that purchasers recognized the designations as trademarks in addition to functioning as model designations based on the ex parte record presented).


� See In re Flintkote Co., 132 USPQ 295, 296 (TTAB 1961) (citing Kiekhaefer Corp. v. Willys-Overland Motors, Inc., 111 USPQ 105 (C.C.P.A. 1956)); McCarthy, supra note 16, §11.36.


� See Shaw Stocking Co. v. Mack, 12 F. 707, 711 (C.C.D.N.Y. 1882) (“It is very clear that no manufacturer would have the right exclusively to appropriate the figures 1, 2, 3, and 4, or the letters A, B, C, and D, to distinguish the first, second, third and fourth quality of his goods, respectively.  Why?  Because the general signification and common use of these letters and figures are such, that no man is permitted to assign a personal and private meaning to that which has by long usage and universal acceptation acquired a public and generic meaning.”); Gilson LaLonde, supra note 8, §2.03(4)(a).


� Trademark Act §§1-2, 45, 15 U.S.C. §§1051-1052, 1127.


� 37 C.F.R. §2.59(a); TMEP §904.05.


� See In re Petersen Mfg. Co., 229 USPQ at 468-69 (finding letter-number combinations registrable under Section 2(f) for hand tools and stating, “there is no question that such model designations can, through use and promotion, be perceived as marks indicating origin in addition to functioning as model designations.”).


� See Trademark Act §23, 15 U.S.C. §1091.


� Trademark Act §2(e)(1), 15 U.S.C. §§1052(e)(1).


� See TMEP §§1213 et seq.


� Id.


� See TMEP §807.12(d).


� See In re Raychem Corp., 12 USPQ2d 1399, 1400 (TTAB 1989) (holding the mark TINEL-LOCK on the drawing to agree with the wording TR06AI-TINEL-LOCK-RING appearing on the specimen where the notation TR06AI was merely a part or stock number, as supported by a submitted brochure that explained that each letter and number in the notation represented a specific type, size, and feature of the part, and the term RING was generic for the goods); In re Sansui Elec. Co., 194 USPQ 202, 203 (TTAB 1977) (holding the marks “QSE” and “QSD” on the drawing to agree with the wording “QSE-4” and “QSD-4” appearing on the specimens, where the notation “4” was merely a model number and the additional specimens showed use of the mark with various changing model numbers used to designate successive generations of equipment).


� See 37 C.F.R. §2.61(b); TMEP §814.


� See In re Raychem Corp., 12 USPQ2d at 1400; In re Sansui Elec. Co., 194 USPQ at 203; 37 C.F.R. §2.61(b).  


� See 37 C.F.R. §2.59(a); TMEP §904.05.  


� See In re Raychem Corp., 12 USPQ2d at 1400.


� Cf. In re Right-On Co., 87 USPQ2d 1152, 1156-57 (TTAB 2008) (affirming an ornamentation refusal in a Section 66(a) application despite the lack of a specimen since the mark was decorative or ornamental on its face as depicted on the drawing page and described in the application).   For those rare cases where a refusal issues in a Section 66(a) application, the examining attorney must not offer an amendment to the Supplemental Register.  Applications filed under Section 66(a) are not eligible for registration on the Supplemental Register.  37 C.F.R. §§2.47(c), 2.75(c); TMEP §816.01; see also 15 U.S.C. §1141h(a)(4).


� See TMEP §1102.01.


� Id.


� See In re Burco, Inc., Ser. Nos. 78140350, 78140360, 78140376, 2005 TTAB LEXIS 843 (June 3, 2005) (holding that the numerical designations, 2216, 2252, and 3217, would be perceived merely as part numbers for the applicant’s replacement glass for mirrors and finding the Section 2(f) evidence insufficient to show that the proposed marks would be perceived as trademarks).


� See Agric. Mktg. Serv., U.S. Dep’t of Agric., Egg-Grading Manual (July 2000), � HYPERLINK "http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004502" ��http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004502�.


� See Henry Petroski, The Pencil: A History of Design and Circumstance 229-30 (1990). 


� In re Peterson Mfg. Co., 229 USPQ 466 (TTAB 1986).  


� Id.


� See Eastman Kodak Co. v. Bell & Howell Document Mgmt. Prods. Co., 994 F.2d 1569, 1576, 26 USPQ2d 1912, 1919 (Fed. Cir. 1993); Neapco Inc. v. Dana Corp., 12 USPQ2d 1746, 1748 (TTAB 1989).


� See Saab-Scania Aktiebolag v. Sparkomatic Corp., Opp’n No. 91080485, 1993 TTAB LEXIS 11, at *11 (Mar. 17, 1993) (“That each model in opposer's ‘9000’ series of cars uses a variant of the ‘9000’ mark as a model designation does not obviate the fact that these designations are also trademarks.  Neither the mark ‘9000’ nor any other mark used on one of opposer's ‘9000’ series of cars suffers from any inherent deficiency as a trademark.  ‘9000’ is not merely descriptive or even suggestive of any aspect of opposer's autos, nor is it a laudatory term as applied to them.  It is used in the manner of a mark as well, so applicant's charge that it is no more than a model designation is without a factual basis.”).


� See Bell Co. v. Packard Motor Car Co., 107 USPQ 243, 244 (Comm'r Pats. 1955) (noting that it is common practice in the automobile industry to use model designations to identify particular car models and that the public identifies those designations with the manufacturer).
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