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PROCEEDI NGS

MR. KATOPIS: Good afternoon. | think
we're going to get started here. Thank you all for
comng this afternoon. For those of you whom I
haven't met, | am Chris Katopis. | amthe Acting
Deputy Adm nistrator for External Affairs for the
USPTO and al so | eading the effort on any
congressional relations here at the agency.

This afternoon's roundtable, as many of
you know, is a response to a recent General
Accounting Office report on the obstacles snall
busi nesses face in obtaining foreign patent
protection. This GAO report, issued in July, was
the outgrowth of concerns by the Chairman of the
House Smal| Business Commttee and the ranking
menber of the Senate Conm ttee on Smal | Business
and Entrepreneurship that some small busi nesses,
particularly high-tech firms, are not obtaining
patent protection overseas and are | osing potenti al
sales in foreign markets as a result.

To hel p address these inpedi nents on

foreign patent protection, the GAO report
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recommended that we, the USPTO, bring together
patent policy experts to solicit their views on the
har moni zati on of patent |laws. More specifically,
today's listening session is intended to assess the
advant ages and di sadvant ages of various options for
achi eving addi tional gl obal patent |aw

har noni zati on.

We are very pleased to have a highly
di stingui shed group of panelists, representing a
di verse cross-section of the IP conmmunity to explore
the issues highlighted by the GAO. Anpng the
guestions we have posed to the participants
are:

First, what are the mmj or obstacles
faced by small businesses when attenpting to obtain
patents in foreign countries and what order of
priority would you assign to addressing those
obst acl es?

Second, are existing progranms hel pful in
enabling small businesses to obtain patents in
mul ti ple countries? For exanple, is the Patent

Cooperation Treaty, PCT, utilized sufficiently by
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smal | busi nesses.

Third, what can be done at the donestic

| evel to assist small businesses in obtaining foreign

patents or otherw se better protecting their
intellectual property? |Is there a need for
| egislation in this area?

Last, should any new initiatives beyond
current patent harnonization efforts be undertaken
international ly?

Under Secretary Ji m Rogan and the
adm ni stration as a whole are conmmtted to
stream ining the international patent systemto
make foreign patent protection easier and nore
af fordable. We agree that the present systemis
sinply too cunbersone and costly, and so we | ook
forward to your comments on ways to sinplify it and
to benefit Anmerican businesses, |P owners, and the
public at I arge.

Agai n, thank you all for your
participation in this roundtable.

Briefly, I want to make a comrent on the

f or mat . We have tried to make sure that this is a
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presentation that is as efficient as possible.
We're trying to avoid roundtabling that turns
into talk-westling or cross-fire. So what we have
asked is for each of the participants to make an
openi ng statenent of approximately five to seven
m nutes, and then we're going to take a short
break. Then we’ll return to hear statenents on a
series of questions that we have posed to each of
the presenters. These materials will be posted on our
web site, fromwhat | understand, very shortly, and
in addition, a sunmary will be provided to
Congress and the GAO

Additionally, 1'd like to thank Lisa
Mal vaso and Talis Dzenitis for all their assistance
in getting this presentation on target for today.

I think nost of the
participants are known to all of us, but I'd |ike

to take a nonment to just briefly introduce them

We're very fortunate to have, first, the
Honor abl e Gerald J. Mossinghoff, who is the former

Assi stant Secretary of Commerce and Conm ssi oner of
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Patents and Trademarks. During his tenure as

Conmm ssioner, he initiated a far-reaching
automation effort to conputerize the PTO data base.
Currently, he is senior counsel with the law firm
of Obl on, Spivak, MClelland, Miier & Neustadt, and
advises clients on a broad range of intell ectual

property issues.

Next, we have Nancy Linck, who is a forner

Solicitor of the USPTO and currently serves as
Seni or Vice President and General Counsel and
Secretary at Guilford Pharmaceuticals in Baltinore,
Maryl and. Ms. Linck has taught |aw at Georget own
and George WAashington University Law Schools. She
al so holds a Ph.D. in Inorganic Chem stry.

Herb Wansl ey is another USPTO
al umus, fromwhat | understand. He is the
Executive Director of the Intellectual Property
Owners Association, IPO. He is actively involved
with P policy matters at the donestic and
international levels. M. Wansley serves as a
menber of the Advisory Boards of U S. Patents

Quarterly and BNA's Patent, Trademark, and
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Copyri ght Journal.

Next, Charles Van Horn is 31-year
veteran of the USPTO and currently heads up the
Pat ent Prosecution Section at the |law firm of
Fi nnegan, Henderson, Farabow, Garrett & Dunner
M. Van Horn has represented the U S. in
i nternational negotiations on treaties including
pat ent harnoni zati on and the Patent Cooperation
Treaty. M. Van Horn is here today representing
the American Intellectual Property Law Associ ation
Al PLA.

Al bert Tranposch is counsel for the
intellectual property law firm of Burns, Doane,
Swecker & Mathis. He also serves as an adjunct
prof essor and co-director of the Intellectual
Property Law Program at CGeorge Mason
Uni versity School of Law. M. Tranposch is the
former director of the WPO Industrial Property Law
Di vision in Geneva and was actively involved in
pat ent harnoni zation efforts.

Next, Samson Helfgott is a partner in

the law firm-and he tells me it's pronounced KMZ
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Rosennman. He has practiced intell ectual property
| aw for over 30 years and serves as the
I nternational Activities Coordinator for The Anerican
Bar Association Section on Intellectual Property
Law. He is representing the ABA here today. M.
Hel fgott is also the Chairman of the Harnonization
Committee of The New York Patent, Tradenmark, and Copyri ght
Law Associ ati on.

David Peyton is the Director of
Technol ogy Policy at the National Association of
Manuf acturers. The Association is the Nation's
| argest industrial trade association, with 14,000
menbers, including 10,000 small and m d-si zed
conpanies. He actively represents the Associ ation
and its nenbers on patent-related matters before
t he Congress and Federal agenci es.

Brian Kahin directs the Center for
| nformation Policy at the University of Maryl and.
He served as a consultant and seni or policy anal yst
at the White House Ofice of Science and Technol ogy
Policy from 1997 through the Year 2000. M. Kahin

joins us today as a substitute for M. Janes Love
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who represents the Consumer Project on Technol ogy.

We are also pleased to have M. Jere G over

who is the Executive Director of the Small Business
Technol ogy Coalition. He is the former Chief
Counsel for Advocacy at the U. S. Small Business
Adm ni stration and has served as counsel to both
t he Senate and House Small| Business Conm ttees.

And finally, but not l|last or |east, Dave
Burstein is the editor of industry newsletters DSL
Prime and TelecomlInsider. He also participates in
a weekly radio programin New York entitled The
Per sonal Conputer Show. We are pleased to have
all of our presenters today.

We'll start with M. Comm ssioner, M.

Mossi nghoff, for his five to seven m nute opening

statenent, and then we'll proceed down through the
panel, and then we'll take a brief break. So thank
you al | .

MR. MOSSI NGHOFF:  Thank you very nuch
Chris. | really appreciate this opportunity.
It is no overstatement in my opinion to

predict that historic opportunities are within our
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grasp to enhance the effectiveness of the U S.
patent system and of patent systens worl dw de.
|"ve been in the patent business for several
decades now, a | ot of decades unfortunately, and I
cannot recall a time when the incentives of the
patent system were better appreciated and used by
hi gh-technol ogy concerns, both small and | arge,
both profit seeking and non-profit.

The good news is that the use of the U. S
patent system and its counterparts abroad continues
to increase at an exponential rate. In my view,
that reflects accurately the increase in applying
sci ence and technol ogy to human needs and
endeavors. Some woul d argue that the increased use
of the patent system actually is outstripping the
increase in research and devel opnent, but |
seriously question whether the data support that
position.

In the research-based pharnaceutica
i ndustry, for exanple, research and devel opnent
expendi tures have increased nore than tenfold in

the past 20 years from $2.3 billion in 1981 to nore
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than $30 billion in the Year 2001. And patents
granted in the pharmaceutical field, although
substantially increased, have not kept pace.
Basically, they've increased about threefold as
conpared with the tenfold increase in research and
devel opnent .

The i mportance of effective patent
protection to small and nedi um si zed busi nesses is
no nore dramatically indicated than with respect to
t he bi otechnol ogy industry. It is only because of
patents that small emergi ng bi otechnol ogy conpani es
can hope to conpete with nore established concerns
in the United States and worl dw de. Thus, the
mracle cures flow ng abundantly fromthat industry
depend directly upon a well-working, and |I woul d
submt a harnoni zed, patent systemin the U S. and
in the major countries of the world.

The bad new regarding the increasing

anplitude of work in the patent offices of the

world is that the offices are having serious difficulty

in keeping up with their respective workl oads.

Former Commi ssion of Patents for the Japanese
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Patent Office, Conm ssion Arai, in a cogent
briefing entitled "Crisis in 2003" predicts that
t he average burden upon a patent examiner in the world
will increase from 110 applications on his or her
docket in 1995 to over 620 applications on his or
her docket in 2003. | applaud the efforts of
Under Secretary James Rogan and his staff that are
reflected in the USPTO s 21st Century Strategic
Plan. A key part of that plan is to nove towards
meani ngf ul work sharing anong the major offices of
the world. That, in nmy opinion, is critically
important. And although it does not depend totally
on a harnoni zation of substantive patent | aws,
eventually a | ack of such harnonization wll
ampunt to a danper or a break on the enlightened
efforts that are being pursued.

Whenever international patent
har moni zation is nentioned in the same breath with
smal | business, the issue of first-inventor-to-file
versus first-inventor systemof priority
inevitably comes to the surface. The assertion is

often heard that for the U S. to adopt a



10

11

12

13

14

15

16

17

18

19

20

21

22

13

first-inventor-to-file systemin the U S. wll
sonehow favor | arge conpanies to the di sadvant age
of small entities. The data that exist, all of
the data that exist, regarding the use of the
first-to-invent systemwith respect to small
entities, contradict that assertion.

| was pleased to work with the staff of
the USPTO in conpiling statistics on what
happened to small entities during their history,
their entire history fromtheir creation legally in
Fi scal Year 1983, which | participated in directly,
t hrough Fiscal Year 2000. | was pleased to publish
that in the Journal of the Patent and Trademark
O fice Society in their June 2002 issue, and |'ve
attached--1 have a prepared statenent, and |'ve
attached that article to the prepared statenent.

In analyzing the data, | defined terns
in what | believe is a very straightforward way. |
say that small entities were di sadvantaged by the
first-to-invent systemif the small entity was the
senior party in an interference, senior party

that is the first to file, and received an adverse
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decision. | will say that a small entity was
advantaged by the first-to-invent systemif the
smal | entity was the junior party, the second to
file, and received a favorable decision. | think
that's pretty straightforward.

The data provided by the USPTO
confirmenpirically that the current

first-to-invent systemof priority provides no
advantages to small entities. Historically,
virtually the sanme nunber of small entities were
advant aged by the first-to-invent system as were
di sadvant aged. The nunber here is 203 to 201. And
with respect to i ndependent inventors, anong the
nost vocal of first-to-invent adherents, nore were
di sadvant aged, 115, than were advantaged, 98.
Before | close, | would also like to
gi ve some statistics fromny article, and that is
that during the period where we're tal king about
203 bei ng advantaged and 201 bei ng di sadvantaged or
115 bei ng di sadvant aged and 98 bei ng advant aged,
during that period of tinme, the USPTO received

3,151,901 patent applications and granted 1,779, 906
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patents. So we're tal king about not small nunbers
or small inpact; we're tal king about virtually
insignificant or tiny inpact. Now, to the 115
smal | entities that |ost their patent because of
the first-to-invent system to each one of themit
was probably a major issue. | don't want to in any
suggest that it was not, but in the schene of
public policy, we're tal king about nore than three
mllion applications and 1.8 mllion patents. And
we' re tal king about whether 203 were advant aged
versus 201 that were di sadvant aged.

The data provided by the USPTO
confirmenpirically that the current
first-to-invent systemof priority provides no
advantage. And | provided a table with the article,
which | have with nme, and it's in the publication.
There are many good reasons why the U S. should join
the rest of the world in adopting a first- inventor-
to- file, reasons well beyond the scope of this
di scussion today, but it would certainly be, |
think, a step in the right direct direction to

provi de substantive harnonization, and in ny view,
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you don't get substantive harnonization unless you
decide internationally what's the definition of
prior art. That's what defeats patents. That's
what patentees try to overcone, and unless we get a
definition of prior art, | don't think we're ever
going to get a truly harnonized system of patent

| aw anong countries, and unless we decide on a
first-inventor-to-file versus a first-to-invent
system we'll never get a definition of what is
prior art.

So in closing, | think everything we're
doing is correct here, but | really believe that we
need to nove at sone point to a truly harnonized
system and | think the problenms that were
identified in the General Accounting O fice report,
namely the extreme high cost to a U S. small entity
to get patent protection internationally, has to be
addressed significantly and aggressively, and that
wi |l not happen until we get a definition of prior
art and nove toward a truly nultinational patent
system

Thank you, M. Mbderator.
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MS. LINCK: Good afternoon. Before |
begin with nmy formal statenment, | would |ike to say
anen to everything that Gerald said about going to
first-to-file and also to conplinment those that put
the GAO report together. | think it does
accurately reflect where small businesses are com ng
from

My conpany, Guilford Pharmaceuticals, is
a small publicly-held pharmaceutical conpany in
Bal ti more, Maryland. At present, we have
approxi mately 230 enpl oyees, and we have one
commercial product, the “Giadel” wafer which is used
to treat brain cancer.

The conpany's main focus is on products
to treat neurol ogical disorders such as Parkinson's
di sease and hospital -based products. Cuilford is
not yet profitable and thus relies on investors and
partners to support its operations. Guilford holds
nore than 100 U. S. patents and has nore than 170
pending U S. applications. It also has nore than
100 foreign patents and nore than 750 foreign

applications which correspond to its U S. cases.
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Because of the high cost of foreign
filing and prosecution and the present economc
environnent, today Guilford limts its foreign
filings to Europe, Canada, Japan, Australia, and
Mexi co, and to further control the cost of foreign
prosecution, Guilford has been forced to abandon a
nunmber of foreign applications and not naintain
sone of its issued foreign patents. Considering
the |l arge up-front investnent, such action, while
necessary, is very reluctantly taken.

The high cost of obtaining foreign
patents is the |largest stunbling block for CGuilford.
A large part of that cost is due to translation
fees. Translation fees depend upon the size of an
application; thus, typically pharmaceuti cal
conpani es are inpacted nore than conpanies in other
fields because pharnmaceutical cases are usually
| onger and nore conplex. Translation fees can be
post poned for 18 nonths by filing through the PCT,
but even then it is often difficult to know whet her
a drug product candidate will be successful; thus

the choice is to pay the noney, which ultimtely
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may turn out to be wasted, or to forego foreign
patent prosecution in many countries, which
ultimately may cost the conmpany substantial incone.

Pat ent harnoni zati on may not address the
transl ati on problem Each country makes nobney on
its translations; thus, as | understand it,
countries are very reluctant to give up the
requi rement for a separate translation, even when
two countries speak the sane | anguage. O course,
i f harnonization ultimately results in one patent
bei ng honored throughout the world or at | east
i ndustrialized world, the translation problemw ||
vani sh, but | don't believe that will happen during
ny lifetime.

Har noni zation is key to addressing ot her
maj or chal |l enges, but until the U S. goes to a
first-to-file system harnonization is not |ikely
to be achieved; thus the U S. should go to first-to-
file as soon as possible.

Differences in substantive | aws
contribute to the cost of obtaining foreign patent

prosecution. Today, to a |arge degree, a different
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foreign representative is necessary for each
country, and oversight of foreign representatives
requires the ability to understand the | aws and
practices in each country; thus a small conpany

li ke Guilford nmust engage outside counsel, not only
to prosecute U.S. cases, but also to oversee
foreign prosecution. As a general rule, in order
to do so, outside counsel will engage additiona
staff with special expertise. Harnonization would
significantly decrease the conplexity of foreign
pat ent prosecution and thus | ower the cost.

Lack of any grace period in many countries
is also a problem This is particularly true when
a smal | conpany licenses technology from a
university. Frequently, university inventors,
of ten professors, publish their inventions before
filing a patent application. The one-year grace
period in the U S. permts the professor to file in
the U.S., but foreign rights are usually lost. In
prior harnoni zation di scussions back in the |ate
eighties and early nineties, npost foreign countries

were open to providing sonme type of a grace period
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in exchange for the U S. agreeing to adopt a
first-to-file system thus harnonization could
address this issue.

The scope of protection available from
country to country is also a problem particularly
in the pharmaceutical area. Sonme countries do not
of fer protection for certain drug-rel ated products.
For exanple, recently Canada held the Harvard
onconmouse was not patentable subject matter in
spite of its patent protection in the U S., Japan,
and Europe. Other countries require conpul sory
i cense and/or working of the patent product.
These issues could be elimnated or at |east
m ni m zed through harnoni zati on.

Patent enforcenment is also a mjor
problemin many if not nost foreign countries.
After expending |large sunms to obtain patent rights,
those rights may well prove to be of little val ue.
And, even in countries where litigation yields a
positive outconme, the extent of damages avail abl e
may not be sufficient to cover the cost of

l[itigation. On the other hand, since enforcenent
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may not be needed for many years, it's difficult to
know the future value of patent rights in countries
with enforcement probl enms today.

G ven the high cost of obtaining foreign
ri ghts, however, conpanies with limted financial
resources, such as CGuilford, typically forego
obtai ning such rights in countries with [imted
enf orcenent today. |In earlier harnonization
di scussi ons, enforcenent and damages issues were
i ncluded. Thus, harnonization could provide at |east
a partial solution to these problens.

In sum mgjor hurdles to obtaining
meani ngful foreign patent rights are: Number one,
cost, particularly that due to translations; two,
differences in the substantive |aws, including |ack
of a grace period overseas; three, |lack of a
meani ngf ul scope of protection, particularly in the

phar maceutical area; four, difficulty in

enforcing patent rights; and five, inability to obtain

sufficient damages. Harnonization would at | east
| ower many of the hurdles, and again, in order to

har moni ze, we nust go to a first-to-file system
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Thank you.

MR. WAMSLEY: Thank you, Chris. |
appreci ate the opportunity to participate in this
di scussi on on behalf of the Intellectual Property
Owners Association, 1PO. W conmend the Patent
and Trademark Office for conducting this neeting.
The expense of obtaining foreign patents is one of the
nost severe problens facing patent owners today.

IPOis a trade associati on whose nenbers
are predom nantly |arge and m d-sized U. S. -based
conpani es. We al so have about 70 small businesses
and individual inventor nenmbers. Qur nenbers file
about 30 percent of all the patent applications
that are filed in USPTO by U S. nationals, and
they file many thousands of applications a year in
foreign countries.

While the focus of this nmeeting is on
smal | businesses, no one should believe that the
expense of obtaining foreign patents is not a
probl em for | arge businesses. Sixty-nine percent
of the respondents in the survey conducted by the

GAO for its July 2002 report said small and | arge
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busi nesses face the sane inpedinments to acquiring
patents abroad. We agree with that concl usion.
Smal | businesses nay be affected sonewhat
differently fromlarge businesses, which may file
many applications abroad and have

overseas operations, but the inpedinents for snal
and | arge businesses in acquiring foreign patents
are the sane.

The GAO survey reported that 53 percent
of patent attorneys thought small businesses hold
fewer foreign patents than they need, and only siXx
percent thought small businesses hold nore patents
t han they need. About the same thing probably
could be said for |arge businesses. Several |arge
busi ness | PO nenbers say they are filing fewer
patent applications abroad than they would like to
file, and during the recent econom c downturn,

t heir conpany budgets for foreign filing have been
reduced.

We believe it is inportant for
busi nesses small and large for the U S. Governnent

to take action to reduce the obstacles to acquiring
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foreign patents. The overarching obstacle facing
smal | and | arge busi nesses, as the previous
speakers have indicated, is cost. W believe

di fferent substantive patent |aw requirements in
foreign countries is the nost significant

cost-rel ated obstacle, followed by the difficulty
in enforcing patents abroad, expense of
transl ati ons, and the expense of formalities
requi renents.

The Patent Cooperation Treaty has been a
successful program for hel pi ng busi nesses obtain
patents in multiple countries, and work should
continue on inproving the PCT. A conmon
standard for filing applications electronically is
anot her area with prom se for reducing costs.

The effort to harnoni ze substantive
patent | aw requirenents under the auspices of the
World Intell ectual Property Organi zation, however,
is not proceeding at a satisfactory pace. Many
observers are questioning whether the proposed W PO
Substantive Patent Law Treaty can becone a reality

in the foreseeabl e future.
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We believe the U.S. should consider al
possi bl e alternative mechani sms for harnonizing
substantive patent |aw requirenents, including
agreenments with even a small nunber of countries
that may be willing to agree on a best practices
approach to harnoni zation. Essential ingredients
for such an agreenent include a first-to-file
priority rule and a 12-nonth grace period to
protect inventors against patent-barring
di scl osures.

A contributing factor to high costs of
obt ai ning patents abroad, and particularly a
contributing factor to the high cost of nmintaining
patents abroad, is the practice that foreign patent
of fices follow of diverting fees received from
patent owners to unrel ated governnment progranms. In
the 1990s, the U.S. Governnent began the sane
practice. Fee diversion needs to be elimnated
abroad and in the U S.

| PO s Board of Directors supports
| egislation to adopt sone features of foreign

patent systens wi thout waiting for a harnonization
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treaty. This should be done in instances where a
feature of foreign patent systens is a best
practice. Exanples of changes that would inprove
U S. patent law and at the sane tinme nove toward
uniformty with foreign | aws include adopting a
first-to-file systemin the United States for
determ ning priority anmong rival inventors and
permtting the assignee, in other words, the owner
of an invention, to file a U S. patent application
with appropriate statutory safeguards for the
ri ghts of inventors.

| PO suggests that the U.S. Congress
shoul d nove ahead next year with the legislation to
adopt the first-to-file system and permt assignees
to file patent applications. These are changes
that would inprove the U S. system by reducing the
cost of obtaining U S. patents and at the same tine
narrow the differences between U S. and foreign
syst ens.

The United States is the world's
technol ogy |l eader. It should nmake its own patent

systemthe world nodel while continuing to work to
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convi nce other countries to change their
substantive patent |aw requirenents. W believe
that these are steps that will help small and | arge
busi nesses protect their technol ogy abroad and
strengthen the U S. econony.

Thank you.

MR. VAN HORN: Thank you. Al PLA
appreciates this opportunity to offer its views and
recomendati ons on achieving additional patent |aw
harmoni zation. I n our view, significant
opportunities for aiding small businesses in
devel opi ng and obtaining foreign patent portfolios
woul d be avail abl e through i ncreased harnoni zati on.

As nost in this room know, Anerican

busi nesses both large and small, as well as Anerican

inventors, nmust with very few exceptions file separately

in individual counties, often times paring
applications due to | ocal idiosyncracies and also
go through the searching, exam nation, and
processi ng of individual applications with all the
attendant costs of translations and attorneys in

these different areas. What would truly benefit
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har noni zed patent |laws that would permt themto
draft one application, specification and cl ai ns,
that would be simlarly treated throughout the
wor | d.

It is for this reason that AlIPLA has
| ong supported deep substantive patent | aw
har noni zati on, particularly of the rules for
preparing and processing applications and
determ ni ng what inventions are patentable. By
deep harnoni zation, we nean not only the | aws and
regul ati ons, but also the detailed exam nation
practices. Qur goal is to achieve a degree of
har noni zati on that would allow the USPTO, and
i ndeed other offices, to give significant full
faith and credit to the results com ng from ot her
exam ni ng of fices.

It is our desire that a sufficiently
deep degree of patent |aw harnoni zation could be
achi eved so that the USPTO could achieve
real -ti me savings on both search and exam nati on

U. S. applications comng fromabroad. This could
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lead to both lowering the official fees charged by
t he USPTO and using sone of the time savings to
enhance patent quality.
Particularly inportant for one of the
goal s of this roundtable, such a degree of
har moni zati on would permt EPO, JPO, and ot her
exam ning offices to achieve simlar savings that
coul d be passed on to patent applicants. AlPLA
recogni zes that the United States will need to make
a nunmber of significant changes if such
harmoni zation and treaty is to be achieved. CQur
traditional system of awarding priority to the
first inventor would have to give way to the system
of first inventor to file. Likew se, our
territorial restrictions on public use and sal e as
pat ent - def eati ng acts would have to be elim nated.
These changes are logical in the context
of a globally harnoni zed system for the grant of
patents. On the other hand, we can also point to a
nunmber of questionable practices in the patent
systenms of other countries that we would expect to

be fashioned after the nmodel in the United States.
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In furtherance of this goal, AIPLA has been an
active participant in the Standing Commttee on
Patents at the World Intellectual Property

Organi zation to devel op a Substantive Patent Law
Treaty. Unfortunately, in our view, particularly
for those of us who were privileged to attend this
| ast nmeeting, this effort appears to be in danger
of collapse. At the recent neeting just concl uded,
there seened to be a lack of willingness on the
part of many participants to actually negotiate and
seek substantive harnonization on the basis of what
is considered to be a best practice.

G ven the makeup of the countries
involved, it would appear that a nunmber of concepts
in the European Patent Convention, which are both
foreign to U S. jurisprudence and not in our view
a best practice, may likely find their way into a
final treaty. Further conplicating the situation
at WPO is there are a nunber of proposals from
certain devel oping countries that would sanction
menbers of this treaty taking any action they deem

necessary to preserve essential security
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interests, protect public health, or pronote public
interest in sectors of vital inportance to their
soci o-econom ¢, scientific, or technol ogical
devel opnent .

Not wi t hst andi ng t hese hurdl es, however,
t he Al PLA believes the United States should
continue to participate in these SCP neeti ngs on
t he devel opnment of a treaty. We would encourage
the USPTO to aggressively initiate bil ateral
contacts with its major trading partners to seek
conmon ground. At the sane tine, the USPTO
shoul d reach out to those devel oping countries that
are proposing the sweeping | oopholes in the rules
for when a patent can be denied or decl ared
unenforceable and find constructive ways to assi st
themin achieving their goals. The ongoing
di scussions at the Standing Conmttee on Patents
shoul d not be abandoned in our view, certainly not
until additional efforts have been nmade to build
support for a patent |aw harnonization treaty
acceptable to the United States.

In conclusion, we thank the USPTO for
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holding this forumto allow users to express their
views on desirability of establishing globally
har moni zed patent |aws. As indicated above, we
urge the USPTO to stay the course in its efforts
to negotiate in WPO a treaty reflecting best
practices.

Thank you.

MR. TRAMPOSCH: |I'd like to thank the
Di rector of the USPTO and his representative
here, Chris Katopis, for giving us this opportunity
to help individual inventors and small busi nesses
enter into the global marketplace with their
innovations. |1'd like to start by saying ny
comments reflect only my own opinion and not the
position of any entity with which I am or have been
in the past, affiliated.

In my witten conmments submtted to the
USPTO and under the Federal Register Notice, | nmade two
recomendations. Wth respect to ny first
recommendati on, there are only two established
systens that |I'maware of to aid small inventors to

obtain patent protection in nmultiple countries
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around the world. The first systemis over 100
years old. It is free, neaning that there is no
cost, no fees. It requires little or no
formalities, no additional application, no
regul ati ons or procedures and no bureaucracy. The
second systemis 32 years old, give or take a year
or two. It requires a separate application and
substantial fees. There are hundreds of pages of
rul es, regulations, and user guides, and a | arge
bur eaucracy.

The first systemis the right of
international priority under the Paris Convention.
The second systemis the Patent Cooperation Treaty
or PCT. Each system operates to an identical
pur pose, delaying the tinme when a patent applicant
must pay national fees and begin procedures in
foreign offices. The priority right provides 12
mont hs. The PCT provides 30 nont hs.

My recomrendation for nodifying the
i nternational patent systemis to combine these two
systens into a fornmalities-free 30-nonth

international priority period. Wy would such a
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30-nmonth priority period be preferable to the PCT?
Well, everyone knows that the PCT is costly. It
costs users over a hundred mllion dollars a year,
and the PCT is conplex. The volum nous PCT
regul ati ons exist in addition to the already
conpl ex national |laws and regulation. 1'd also add
that after only 32 years, the PCT is already out of
dat e.

The PCT was established at a tinme when
direct worldw de cooperation in area of patents was
not feasible. Conmmunication with foreign offices
was often difficult and unreliable. International
rel ati ons were fragmented because of the division
of the world into a nunber of blocs. And
i nternational publication of priority documents was
nonexi stent and inpractical. The PCT overcane
these difficulties by establishing an international
bureaucracy that could undertake direct
comruni cation with national offices and could
provi de international publication and distribution
services. That bureaucracy, WPO, was neutral and

could nmai ntain communi cations and relations with
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all countries of the world.

Al'l of these considerations are now
t hings of the past. The PCT was designed to
address these considerations and has done so
successfully. But as the considerations have becone
outdated, the PCT itself has al so becone outdat ed.
Today, we have i medi ate worl dw de el ectronic
comruni cation, instant access to information, truly
gl obal comrerce, and easy and reliable relations
anong national offices. It is a world that is
ready, if | can say so, to return to the future to
a sinple and direct priority systemfor
facilitating international filings.

A lengthening of the international
priority period is not without precedent. 1In the
original Paris Convention as adopted in 1883, the
priority period for patents was six nmonths. By the
1920s, it becane clear that six nonths was
insufficient to achieve a major purpose of the
priority right, that is to delay foreign filings
until after a first official action was received

fromthe office of the home country. A revision
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conference extended the period to 12 nont hs.

Decades | ater, an additional extension
was desired. In the 1960s during the PCT
negotiations, it was found expedi ent to encunber
t hat extension with bureaucracy, fees, fornmalities,
and requirements for international publication and
notice to third parties. Now it's possible to do
all of this without the encunbering formalities,
cost, and bureaucracy.

How coul d such a 30-nmonth priority
period be adopted? The first step would be a
series of bilateral agreenments to establish
reci procal priority periods of 30 nonths. This
woul d conformto the TRIPS agreenent as |ong as
that priority were available for all applications
filed in those offices. This series of bilateral
agreenments could evolve into a broader agreenent
anong | i ke-m nded countries, which when proved to
work could formthe basis for a nore gl obal
agreenent .

Wth respect to ny second

recommendation, this recommendati on to enabl e
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19 small inventors to obtain patent protection

3 abroad, is to elimnate the costly and tinme consum ng
dupl i cation

5 that results fromnultiple exam nations of the sane
6 invention in countless offices around the world.

7 Under this arrangenent, the office of one country

8 would recognize the exam nation results that have

9 already been obtained in the office of another

10 country and vice versa. |1'Ill refer to this as nutual
11 recognition of exam nation results.

12 Certain user groups and sone of the

13 speakers today have stated that it's premature to
14 consider nutual recognition of exam nation results
15 since international substantive patent

16 harnoni zati on has not yet been achieved. M fear
17 is that we will gather again in 2022, not in this
18 room but over in Alexandria, as we're doing now in
19 2002, and we will still be tal king about the day in
20 the future when international substantive patent
21 harnoni zation will finally be achieved. Renenber,

22 as Charlie pointed out, that full harnonization
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will require nodification of treaties, national and
regi onal patent |aws, national and regi onal
regul ati ons, exam nation procedures, case |aw, and
attorney practice, a daunting thought by any
estimation.

Substanti ve patent harnoni zation is
already a partial fact. Patent |aw around the
world may be 50 percent harnonized. It may be 70
percent harnoni zed, depending on who you talk to.
It may even be 90 percent harnoni zed, dependi ng on
which two countries are bei ng conpared.

My recomendation is to begin building
on the foundation of a huge percentage of
har noni zati on that exists now, w thout waiting for
the distant future when international substantive
patent harnonization will be a reality. A sinple
mechanismis all that is necessary to identify the
applications to which nmutual recognition of
exam nation results can be granted now, nanely, a
checkl i st that woul d determ ne whet her
non- harnoni zed principles are likely to be applied

during an exam nation. Exanples of the itenms on
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t he checklist would include issues relating to
first-to-file versus first-to-invent, the existence
of oral prior art, and certain issues relating to
pat ent abl e subject matter, anong ot hers.

Since the degree of harnonization
bet ween the United States and other countries
differs, it would be desirable to create different
checklists for each bilateral relationship and to
have both countries agree on the contents of the
checklist. Applications that pass the checkli st
test would require only one exam nation for
patenting in both of those countries, subject
perhaps to a right of refusal on [imted grounds by
t he non-exam ning country and a period for public
opposition.

Such a system woul d benefit al
inventors, but it would benefit small U. S
inventors the nost. It would benefit themeven if
it were found that the U S. systemdiffers so
substantially from nost foreign systens that the
U.S. could only accept mutual recognition in a few

cases, and that is because foreign systems m ght
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not differ very much fromeach other. A U S.
applicant m ght thus foresee one exam nation in the
U.S. and one additional exam nation that would
suffice for a significant nunmber of foreign
countries, still far better than the existing
system Furthernore, the proposed checkli st
system would provide a practical framework for
further harnonization in which the goal could be
sinply to reduce the size of the checkli sts.

I n conclusion, these two sinple yet
hi ghly practical recomendati ons could be conbi ned
as a first step by countries that are prepared to
accept these recommendati ons, and other countries
could transition into this new system over tine.

Thank you for the opportunity to present
t hese thoughts.

MR. HELFGOTT: Although |I have been

asked to participate in this roundtable on behalf

of the Anerican Bar Association Intellectual Property

Law Section, we only received the agenda itens

recently and unfortunately did not have an opportunity

to put forth all of the statenments through our
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approval process. Accordingly, the statenents that
| make this afternoon are ny own. The
Ameri can Bar Association has participated and continues
to participate in all forns of patent
har moni zati on. They have passed many favorable
resol uti ons towards patent harnonization and
continue to support it.

Wth respect to harnonization, | go back
alittle bit in history. Perhaps it was 23 or 24
years ago when Marty Calico, who was then head of
the international patent operation of General
Electric, and | sat in Dr. Arpad Bogsch's very big
office in WPO together with Norman Wall ace, who
sone of you may renmenber. | think Marty was the
one who coined the term "harnoni zation" in
connection with intellectual property matters. W
sat there on those big couches that many of you
have experienced, and Arpad | ooked at us and said,
What do you mean by harnonization? And | recall
listing a nunber of itenms, and Norman was witing
t hem down.

I now | ook at where we have cone. We
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have cone far beyond that short list that Nornman
wrote. Perhaps the greatest harnonization that has
taken place in these last 20, 25 years is on the
national level. 1'll go back to a tinme when the
Japanese system was a public information system
perhaps, at best. Now it is a full protection
system | go to a tinme when Europe had 40 or 50
different national |laws. Now they've been unified.
Whet her they belong to the EPO, they've still
unified their laws. Even the U S. system has
changed. We've introduced publication. W've
accepted foreign invention under 104, thus perhaps
as Al bert said, just on a national |evel, we have
al ready achi eved a considerabl e amount of
harmoni zation in our national |aws. W've put
forth the PCT harnoni zed entry system W' ve
passed PLT, TRIPS. W' ve cone a |long way in that
period of tine.

However, | think, unfortunately, as fast
as we have evol ved, technol ogy has noved faster
than the patent system Conputers,

t el ecommuni cation, the Internet has united the
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world spatially as one area. |In economcs, they
have noved so fast that they have unified the world
into one market, and as such, harnonization has not
kept up with the advancenent in industry and
econom cs.

Unfortunately, as has been nentioned,
har moni zation activities are stym ed. National
politics has gotten involved. Local interests and,
| must add, individual egos of personalities have
al so prevented further progress in substantive
har noni zation. | think we have to continue those
efforts. We cannot abandon them but | think we
have to junp start the harnonization activities in
two ways.

One of problens is that we are trying to
address substantive harnonization on a worl dw de
| evel , and as has been nentioned by previous
speakers, we have to regionalize sone of these
har moni zation activities. | would specifically
take note of the Pacific Rimcountries. Right now,
| think we have nore in conmon with the patent | aws

of the Pacific Rimcountries than those perhaps of
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t he European system European activities are now
trying to expand their own system and perhaps are
less interested in world substantive harnonization,
but rather trying to achieve total east and west
European unification of their law. W have nore in
common right now, | think, with the Pacific Rm
countries, and we shoul d perhaps address them

And the second area is that we are
trying to achi eve gl obal substantive harnoni zati on.
That may be possible in the future, although even
that, I'"'mnot sure, but | think we should try to
har noni ze the processing area. PLT addressed
har moni zati on adm nistratively. SPLT is
substantively. There's a |lot of processing areas,
sone of which Albert nmentioned. For exanple,
common search strategies and a common cl assification
system We have different classification systens
that they search in, a unified data base that we
all search at.

If we can achi eve harnonizati on,
starting perhaps on small regionalized areas and

t hen expanding that in these procedural areas so
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that we can avoid the duplication of search and
exam nati on, even such matters as a single gl obal
application, or take it at a small step, a single
regi onalized application that will be accepted,

that the single application can be filed so
ultimately when we get electronic filing, this
whol e region by a press of a button, you take the
sane application after having filed it in the U S.,
press a button for Japan, for Korea, for China, and

it's an automatic filing in those countries.

Yes, there will be differences in
substantive |law, and these will have to be tail ored
in each country, but perhaps the cost will be

dramatically reduced by avoiding the duplication of
search, exam nation, filing, repetitive paperwork,
and that could be a first step that is achi evable
first on a regionalized basis, then to grow it into
per haps-- a gl obal basis, but let's take
smal | steps and see if we can achi eve that.

Thank you.

MR. PEYTON: Thank you. |'m David

Peyton with the National Association of
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Manuf acturers. | appreciate the opportunity to be
here this afternoon.

We have 14, 000 nenber conpani es, al
busi ness segnents of manufacturing, and about
10,000 of themare small and medi um enterprise,
usually famly owned. Only about 2700 of our
14, 000 conpanies are publicly traded.

We find it very hard to distinguish
bet ween nmeasures to inprove the patent system for
the benefit of small conpanies and measures to
i nprove the patent for |arge conpanies. W take
the view that we try to inprove the systemfor the
benefit of all users. There nay be sonme cases
where you could say a certain given benefit will be
found nore to small er conpanies rather than the
| arger conpanies, for exanple like electronic
filing, but we prefer to advance what we believe
are across-the-board i nprovenents for the system on
the basis that they benefit everybody rather than
they give particular benefit to one industry
segnent or one particular class of conpanies.

We're already getting to the point where
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sone of what all of us panelists are saying is so
repetitive. So |I'mjust going go pass on the
formal subm ssion. That will be in the record, and
anyone who wants that can read it. It's

basically the same as what we said in the public
coments on harnoni zati on 13 nont hs ago.

But, basically, we have got a 19th
century systemas we're going into the 21st century
econony. The country-by-country system we' ve got
under the Paris Convention is |like the Eiffel Tower,
arelic of the 1880s. It sinply cannot neet the
needs of world business in the 21st century. \What
we've got is nmuch too costly. It's much too slow,
and it's too unpredictable.

We've heard all about the cost of
transl ati on and about the outrageous hidden taxes
around the world, because in the countries except
Japan and oursel ves--nost of the applicants are
forei gn--we have beggar thy nei ghbor policies
around the world, stick the prices up and have a
ni ce hidden tax on foreign business. This has got

to go. It's bad enough for big business. Big
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busi ness just digs deep. |If you're a
phar maceuti cal conpany, you may be paying $40 or $50
mllion dollars a year for your patent operations.
Patents, as data from GE and Modtorol a showed
several years ago, will cost you $500,000 if you
have it across the lifetinme for 50 countries, and
even the big nultinational can't afford that, and
it's killing our small businesses.

We have one market-|eading small
busi ness in Georgia that is now facing an
infringement situation in France because they
deci ded they couldn't afford patent protection in
Europe, and now they find that a third
party--sorry--a conpany froma third area of the
worl d, South Africa, is selling it to Europe, and
t hey don't have recourse against that. So we see
i nstances where even snmart expert-oriented
conpani es that have a market |eading position
donestically in the United State find thenselves in
a very adverse situation abroad. The costs are
just way too high.

The papers have got to go. Now, we're
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years behind here in Anmerican conpared to where we
should be in electronic filing. Unfortunately, while
there's a | ot of progress in trademarks, there’ s not as
much in patents, but we need a forced march on

this. We could have this globally now. There's no
reason why we don't except we haven't had enough
foresight.

The worl d backlog is just horrible, and
if you don't believe me, then talk to M. Huther.
He'll tell you, and | totally agree with his phrase
We have a worl dw de workload crisis, and there's no
way it's ever going away unless we kill the rework,
and you don't need to know a whol e | ot about
qual ity managenment to know rework is wong in
principle. It's wong in principle. 1It's like
going the wong way down a one-way street. | had a
taxi driver here today. He was famliar with
Crystal City, and he went down the wong street to
get here to Clark, and he did a wwong turn. You
know, there was no right turn, and we needed to
cone this way. |'mnot nmaking this up. This taxi

driver who foll owed sonmeone el se maki ng a forbidden
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turn, made a wong turn. That's wong in
principle.

And that's what we've got. This is al
wrong in principle, the rework. W've got to get
to mutual recognition of search results. The only
way to get there is to start renoving the eccentric
and cunbersonme features of different national |aws,
and everybody is in the same boat in this regard.
There are sone eccentric and cunbersome features in
foreign laws that are going to have to go, but
there are also a couple here in Anmerica that are
going to have to go, because the price tag on al
of this is just way too high. | don't have any
nunbers on this. | intend to talk to sone people
at sonme of the think tanks in the next several
nont hs, but | would | ove to devel op sone kind of
meani ngf ul nunmber for what this rickety 19th
century systemis costing the world econony in
terms of growmth. 1Is it costing us a quarter of a
point a year in world gromth? A half a point?
don't know. We have a huge under exploitation of R

and D around the worl d.
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We sent out a questionnaire severa
years ago now and asked conpani es just here
donestically, here in America, how nuch is the patent
system del ayi ng you in new product introduction.
And we had the answers conme back from 15 to 20
percent of conpanies that said yes, it's delaying
us, and they said it's delaying us by the better
part of a year. That's just here in Anerica, |et
al one what we've got around the world where the
del ays are even worse in Europe.

I know we see sone promi sing efforts
with Internet-based patent-oriented services to try
and match up conpani es, match up needs and
offerings in the technol ogy area; but, you know,
we' ve got just a huge underexploitation of a world
t echnol ogy know edge base in getting it out into
the marketplace. It's costing us. This rickety
19th century systemisn't just a nuisance for U.S.
conpanies, large or small. It's costing us in
wor| d econom c growt h.

So we're hopeful to try and get this up

to a strategic level. | believe it's just been
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formal Iy announced that there's going to be the IP
summt in Beijing in April, and as several people
have noted al ready, this whole area has--1 can't
say percol ated because there hasn't been enough
action. It's just kind of notored along in first
gear at best for too many years. We are not
getting nearly the action that we need.

So we at the NAM are going to be trying
to nove this up to a nore strategic level. M boss
is going to be maki ng a major presentation on this
in about a nmonth or so, and that's where we are.
It's really time for major, mjor change.

Thank you.

MR. KAHIN:. [|'d like to follow ny old
friend David Peyton's exanple, particularly because
| was handed a presentation |ast night by e-mail
fromJam e Love in Geneva, and | would have to give
even stronger disclainmers than Al gave, because
it's not only not necessarily ny personal opinion,
but it's Jam e Love's, and we're building a record,
| understand. There's a ot here | agree with and

some things |I'mnot so sure about, but if it can go
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in the record, then | would |like to speak
ext empor aneously and pick up on a nunber of things
t hat David brought out which | am al so very
concer ned about.
| tend to have a different perspective.
| was glad to be here because |'ve been very
concerned for many years about the small business
perspective on patents. | don't have quite the
sane as the traditional independent inventor
perspective, because |I'm concerned about the smal
conpani es facing patents as well. To a |arge
extent, this inquiry overl ooks that problem and
prom ses to punp up the patent system nore and
nore, which fromwhat |'ve seen--and | spent ten
years as general counsel for the Multinedia
Associ ation that saw a |lot of the tensions between
smal | conpani es and | arge conpani es over patents.
We have a situation now where the costs
of litigating patents are extremely prohibitive,
especially at the I ow end. The AlIPLA economc
report shows that when the anount in controversy is

under a mllion dollars, the average cost per side
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is $499,000. So that shows that small conpanies are
i nherently di sadvant aged because they're going to
be litigating at the | ow end of the spectrum

I think the concerns that we see
expressed about international costs are very
i mportant and need to be dealt with, but we need to
begin at hone dealing with costs of what litigation
costs are here, and nost inportantly, what the cost
of avoiding infringement, managi ng i nformation
about patents is. In the recent FTC heari ngs,
particularly the hearings in California where you
had a whol e day devoted to business perspectives on
patents, what becones clear is that al nbst nobody
reads patents anynore. The disclosure function of
the system has pretty much failed, even |arge
conpanies. That was reiterated again at the | ast
serious of roundtables.

So nmy closing concern is that | support
what Davi d says about re-engineering. W can see
what's happening at an international level. It is
synptomati c of some of the institutional problens

that we have in this own country that resulted in



10

11

12

13

14

15

16

17

18

19

20

21

22

56

overpatenting, particularly the attitude that you
see in the PTO corporate plan of hel ping custoners
get patents. | know that's no |onger there, but
"Il believe it when | see it.

And | also want to express concern about
the way that the substantive patent |aw
negoti ati ons have been handl ed, which has been not
at all transparent. There's nothing on the PTO web
site about the position that the U S. Governnment
has taken. | had to find out where the coments
were on the consultation that was held in early
2001 by filing a FO A request. So | have the
secret URL that you can't find with the PTO s own
search engine, let alone fromits hone page.

Thank you very nmuch.

MR. GLOVER: Well, I"'mJere Gover. I|I'm
Executive Director of the Small Business Technol ogy
Coalition, and as always, nmy coments are nmy own.
So let me start off with a couple of fairly
specific ones.

I think, quite frankly, the rest of the

world has it wwong. The U. S. patent system has
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hel d and worked well since the beginning of this
country, and the proposal to, quote, harnonization
and radically change sonmething that's worked this
wel |l needs to be not only thought about, but
seriously held back.

One thing there seens to be consensus
about is that the U S. is the world | eader when it
cones to innovation and commercialization. Let’'s ask
the question why. Is it genetic? Are we sonehow a
better birth right? 1Is it our education systenf
It is religion? Race? Color? Mney? Venture
capital? The answer is, of course, none of those
t hi ngs.

So far as |I've been able to determne in
studi es of small business participation for 25
years, there are three major things that are
different in the United States than the rest of the
world. The first is, quite frankly, their
bankruptcy procedures. In nost of Europe filing
bankruptcy nmeans you cannot get a license to drive
a taxicab after you've filed a bankruptcy. Engl and

just changed that three years ago. So obviously
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t hey punish people who take risks very severely if
t hey happen to | ose.

The next one is that--and again, talking
wor | dwi de wi th individuals around, one of the
things we do differently when you work with our
organi zations or a group of scientists and
technol ogi sts, you will find that there is not only
raci al, but sexual diversity. W use all the
talents of all the people. You don't find that in
nost of the rest of the world.

And third is our patent system Those

are it, and | challenge anybody to cone tell ne
what else there is that we do differently that
makes us succeed in innovation and technol ogy year
in, year out, decade after decade after decade.
And | added the second one about the diversity when
soneone did cone to me and say, Jere, you m ssed
one, but |'ve chall enged probably 3,000 people to
tell me sonething else, and | have not heard any
answer .

So | view very suspiciously when |arge

firms suggest that we change the basis tenets of
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our patent policy, and let me nake it very clear.
When you change the first-to-invent versus first-to-
file, you have made a major change. One of ny
busi ness partners today is a guy who invented the
| aser. Thirty years of litigation, and finally he
won because he was, in fact, the first inventor.
He woul d have | ost everything had it been sonebody
who filed before him

VWhen we tal k about balance in trade, |et
me ask the same question. Wy are we in such bad
shape? Does anybody believe that U S. |abor costs
on average are |ower than nost of the rest of the
worl d? Do you believe our material costs are
| ower? Qur manufacturing costs are about the sanme
no matter where you go in terns of capita
expenditures for tooling and dying? The only way
that a small business can conpete internationally
is when they have intellectual property, basically
pat ents.

The reason for the GAO study, and |
happened to be involved in the GAO study in its

comrencenent, was Senator Kerry had a bill to help
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smal | busi nesses get financing for foreign patent
fees. When he asked Senator Bond to consider
sponsoring that bill, co-sponsoring that bill,
Senat or Bond said, Wiy don't we have a GAO st udy
and | et sonmeone |look into this a little further and
see what we could do about cost or is there

anyt hing besides this we could do. And so he asked
GAO to look into it.

The idea of spending sonme small anount
of nmoney to make small| busi nesses nore conpetitive
internationally was an idea that nade sone degree
of sense. We, after all, have a significant
portion of the Department of Comrerce and
significant portions of OPEC who spend nost of
their tinme helping primarily large firms. So a
little bit of noney specifically for small business
seens to make sonmething seemto be fairly good.

The foreign patent cost in the GAO study
really draws this out. It indicates that filing
foreign patents costs twice as much as the U S
filings. Now, you want to harnoni ze and raise the

cost of filing by going to that? And |I'm not just
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tal ki ng about the fees that are reduced for snal
busi ness, which you have lower fees in the United
States. The total cost is twice as nuch overseas.
So before | hear anybody say they want to harnonize
with the other systens, | want to make sure they
figure some way to drive those costs down and not
up.

I think, quite frankly, that patent fees
are way too high today, and I think they need to be
brought down. |If you do a study of the patent fees
t hat have gone up in the |ast decade, you'll find
t hey have gone up far in excess of what we expect
or what inflation or what anybody thought. The
smal | business fees, | think were originally $700.
They're significantly higher than that.

When we changed the patent procedures
frompatents lasting 17 years fromthe date the
patent issued versus 20 years fromthe date the
patent was filed, the average processing period was
18 nonths. We were assured that if we went up to
t he harnoni zed system of 20 years, that we would be

driving that 18 nonths down to | ess than a year
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Does anybody believe that that's what the average
length of tine it takes to process a patent today
is? Those nunbers have gone up, not down.

So again, we get a little nervous about
t hese changes that people say they want to make and
t he assurances they give us that it wll make
t hi ngs better, because in that case, we clearly
have seen that we've lost. The patent period,
approval process, has gone up, not down.

When we tal k about i npedi ments, they may
wel |l be the same for |arge and small business, but
|"ve got to tell you the inpact of those
i npedi nents is far, far different. Small
busi nesses sinply cannot afford those fees, and |
don't care how much you harnoni ze, you're not going
to drive the cost down enough to make it where
smal | busi nesses can file those foreign fees. |If
you bring them down by 50 percent, you've just
brought them down to the U S. |evel.

So | think you' ve got a |ong way to go,
and | was surprised that so nmuch of this panel who

was here to talk about a small business proposal
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and a study by GAO about small business spent
virtually the entire tinme tal king about their pet
project or their pet law interpretation of

sonet hing they wanted to do for sonme other reason
that really wasn't terribly relevant to the GAO
study or what the proposal was supposed to have
been about. First to file wasn't part of the GAO
paper. So | was a little surprised and a little
di sappoi nt ed.

So let ne just wap up by saying I am
concerned that we not do something that changes
what nmakes Anmerica so great, and that's the
i nnovative creative spirit of inventors and snal
busi nesses. Large firnms do a lot, and we're not
t aki ng anything away fromthem but they don't need
extra nmoney to file patents. They sinmply need to
make a busi ness decision that's worthwhile.

So I'mvery concerned with these
proposal s, sone of these proposals, but | will say
t hat the professor makes some very interesting
suggestions, and I want to conplinment himon his

suggestions, because if we |l ook at things that can
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be done to sinply drive down the cost w thout going

at the basic fundanentals, there is sone

opportunity to

make sonme real inprovenent.

Thank you.

MR.

BURSTEIN: | owe everybody in this

roomtwo apol ogies to begin with. The first is |

didn't realize
to speak here.
were wel cone.

t echnol ogy and

I had to be an expert on patent | aw
| understood that small businesses
| happen to know a little bit about

alittle bit about econom cs. So

maybe 1'11 be able to give you sonething

interesting. The second is |I'mthe |ast speaker

before the break. So the courtesy | owe you guys

is being real quick.

Unfortunately, |I've listened to a whole

| ot of people,

and they haven't tal ked about npst

of the issues with patent |aw, nost of the issues

that apply to small business, or nost of the

interesting thi

ngs. So I'Il do ny darndest to say

a few things that haven't been said and maybe aren't

said so often i

Tel |

n this room

me alittle bit about who |I'm
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talking to, give ne a little bit of help. How nmany
of you folks are primarily involved in policy and
| aw?

Okay. How many of you are primarily
i nvol ved in technol ogy and engi neeri ng?

Okay. That explains part of what |I'm
hearing here, because what you hear when you talk,
for exanple, to Don Knuth who | interviewed on the
radio, Knuth is a professor at Stanford. Hi s book,
The Art of Conputer Programmng, is a classic, and
what he's telling nme about the patent lawis, in
fact, that it is hurting innovation and progress
and technol ogy, that what we actually have is a
systemthat, to quote him-what do I quote on hinf
"The current patent systemis a terrible drain to
progress on our field. They're giving patents for
stuff in the textbook I wote a decade ago."

That's the general feeling when you get
out to the people doing conmputer software, which I
know best, doing Internet stuff, doing telecom and
doi ng el ectronics. Everybody is in favor of a

strong patent if they have one. Most people don't
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obstacle to i nnovati on.

So one of the things | was surpri

66

sed

about, because here these are fol ks who have worked

so long in this field, how few of them are

di scussi ng economcs. W're 30 years into t

Chi cago School of Law and Econom cs. Mlton

he

Fri ednan is the one who is best known. | had the

opportunity | ast week--Larry Lessig is the one you

guys probably know because he's tal ked a | ot about

this stuff,

and he inspired much of ny thought on

this. I had the chance | ast week to talk to

Ri chard Epstein. He's a sonething, sonethin

sonet hi ng professor in Chicago. He was ther

presented by Verizon. He defended M crosoft

maj or case.

g,
e being

in a

He's a libertarian and a right-w nger,

but he al so has studi ed econonmics as well as

you know, | aw school dean, but he knows sone

econom CcsS.

about this,

nonopol y.

And what he pointed out as we wer

| aw,

e tal king

a patent or a copyright is a grant of

It

has both costs and benefits.

So far,
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with one exception, everybody tal king here has only
tal ked about the benefits of having patents, but
when you talk to Larry Lessig, for exanple, or
Epstein or another fell ow who | spoke to who you
may know because he spent a | ot of years here is,
Al fred Kahn who deregulated the airlines and all
that stuff--1 also had a chance to talk to him
yest erday--1| ast week, and he pointed out as we were
goi ng over these things it's a very hard problem but
we may have gone too far in our patent system

Back to the topic straight on, and
apol ogies for the time |I'mtaking, typical small
busi ness high-tech electronics, a major inventor,
CEO of a nmediumsized el ectronics conpany. He had
a | eading post in a conpany, chip conpany. You'd
know his name. H's first name is Benny. | think
he woul dn't mind nmy putting himon the record, but
| couldn't get a hold of himlast night.

We were tal king about whether or not he
was going to try to launch a product line. He
makes a particular kind of nmodem They now have

faster stuff than VSO, which is ny specialty, and
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al so cable. | said this product | ooks interesting
in cable; why don't you try | ooking to apply it
over there? H's answer was if we don't have any
patent to trade, | can't devel op any product in
the entire class; even winning a patent suit costs
nore than we can afford.

The vast majority of small businesses,
as in the vast mpjority of |arge businesses, would
rat her have a much weaker patent systemw th far
fewer patents. That's sonething that hasn't been
here, and perhaps it's clear to people who are on
this panel and people who present folks with
patents, and that's, | suspect when | talk to the
fol ks in governnent, who nostly talk to you and
nost of what you hear.

So I'mglad I"'mhere. I'mreally sorry
Jam e Love wasn't. Patents and like--and this is
rel evant because sonebody has got to speak for the
public interest and sonebody has got to speak for
econom c efficiency. Okay. And | deliberately took
all the right-wing people to put on there. Newt

G ngrich made the point that a fee that nearly
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everybody pays is really a tax. He was talKking
about what he called the Gore tax, the fee that's
added to your phone bill that connects schools and
libraries to the internet, but the sanme is true
with patents, and it's causing us sone

i nternational problens already.

There's one painful one which I call the
tel ephone tax. |It's 10 bucks on every $60 cel
phone in China. They're fighting that pretty well.
They' ve actually come up with a whole
under st andi ng--a whol e different standpoint in
order to get around the deal with Ericsson, but it
was funny when | was hearing about the far east
har noni zation. The basic reality of patent law in
China is they' ve decided that anybody who decided to
sue themin China would | ose in the Chinese courts
because they have the home territory advantage.
They are so close in infringing Qualcomm s patents
that they would obviously lose in the American
courts, but Qualcomm won't dare to sue them because
China is so big a market. And the basic Chinese

attitude toward patents at this point is we can
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i gnore them because nobody can sue us except for
products we export to the United States.

The second tax com ng, the M crosoft
conputer tax. Fifteen percent of the cost of an
i nexpensive home PC now is covering the cost of
M crosoft's operating system \When the | BM PC cane
out, that was |less than two percent. This is why
we tal k about the cost of a nonopoly, and a patent
a nonopoly that we give in order to encourage
efficiency.

One conmi ng that nobody has screaned
about--1'd have to say sorry. |'mcovering stuff
that if the audience is bored, they can start the
break early. It's the MPEG IV TV tax. The M PEG
IV Iicensing, which is probably the future
technology in television, wants to charge for every
hour of every TV show that you watch. That's 20 to
40 dol lars per year worldw de on the average
tel evision user. They have provisions that no
i ndi vi dual channel pays nore than a mllion bucks a
year. So they've got sonmething for big boys and

for small ones.
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But the notion is that we're draggi ng
down devel opnment and hurting oursel ves
internationally. | want to turn that around to
sonme recomendations, but let me say why |'m going
to urge you not to cut me out on tinme, unless I'm
sayi ng things that everybody in this room has
heard. The last time | was down in the Patent
O fice, they |l ocked down the buildings that were
here. It was Septenber 11th. The hearing was

called off. We had no idea here what was goi ng on.

We're now back to business as usual.
That's a good thing. W have to get back and go on
with our lives. The place | don't think we want
to get back to is ignhoring the consequences in the
world and to the U S. standing, to the U S.
conpetitive econony, and to U. S. foreign policy of
all the decisions we make.

Sone principles and reconmmendati ons as
quick as | can: One, respect international
differences. |If in China they don't want to pay

ten bucks on every cell phone, nmuch | ess on



10

11

12

13

14

15

16

17

18

19

20

21

22

72

medi ci ne, the United States should not be using
di pl omatic pressure to change that.

Second, when you tal k about
har moni zati on, what |'m hearing here is a euphem sm
for getting the other folks to our systemthat
al nost everybody in technol ogy thinks doesn't work.
You should hear Larry Lessig.
If we want to harnonize, the first thing would be
to rationalize the Anerica system

Third, nmodify our other trade roles to
pay for IP claims. |If we want Brazil to pay for
our novies and our nedicines, we
shoul dn't be bl ocking their steel, their textiles,
their agricultural goods, that when we turn around
and say we're going to make nore noney off our
patents, we've got to realize that the other side
has got to get that noney from sonewhere and we're
going to lose in other parts of trade.

Fourth, recognize that business
decisions are on a termof five or ten years for
payback investment, usually three. That neans

anyt hing over 10 or 20 years is not doi ng what
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Thonmas Jefferson said the patent systemwas for, to
encourage innovation. It's extracting and
controlling based on what sonmebody did in the past
t hat happens to have the patent for now  Extending
the copyright of Casablanca is not going to result
in nmore great novies being made.

Fifth, let's be honest. When you turn
around and say that there's sone governnents that
don't want to harnonize to our system we're
t al ki ng about whether or not people dying of
mal ari a or tubercul osis can get nmedicine. That's
pretty serious. W're talking about whether kids
get books. We're tal king about essentials of |ife.
| f we care about avoiding anot her Septenber 11th,
it is not right for us to live in a 19th century
system That one was called inperialism

There is a principle of justice that
says that you take care of the people who are | ess
capabl e of taking care of thenselves. | don't
think the United States diplomacy should nean to
enforce M chael Eisner's $463 mllion one-year

t ake-home. That's a lot of what we're tal king of
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her e.

So I"'mgoing to end that with the U. S.
is rich; much of the world is poor. W are at war
in Afghanistan. We may be at war in Iraq. One day
we will need an ally named Egypt. We will need an
ally named South Africa. The reason I'mhere is to
say that all these decisions that we are talking
about and everybody to the right of ne at this table
shoul d be thinking about whether this is going to
improve the U. S. standing in the world and the
noral respect we have for the work we're doing, and
|"m saying that in particular to you who work in
i ndustry and work in the Patent O fice and hear so
much from | obbying and so little preaching.

Apol ogi es for the preaching. Thank you
for the tinme.

MR. KATOPIS: | want to thank all the
panelists for round one and for a very informative
di scussion. There is more. So | think this night
be an appropriate juncture for a ten-m nute break.
We will come back at 2:45 and hear round two.

So thank you all.
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process of noving things al ong,

[ Recess. ]

MR. KATOPI S:
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Wel cone back, and we have

this afternoon. So in the

I et's begin again

with the Honorable Gerald Mossinghoff. |'d ask al

the presenters to try to keep their remarks to

about five,

mat eri al s,

summari es for
t hat you have in your

avai l able to the public.

positive what

seven ni nutes;

and again, the witten

we're going to put on the web site and

So,

MR. MOSSI NGHOFF:

answers w ||

all the remarks down the panel, |

say | stand by ny original

Congress and the GAO. So everything

be made

Gerald, please kick it off.
Chris, |I'm not

" m ki cking off here. Having heard

can officially

presentation. No one

has changed ny m nd, which has been the story of ny

life for a long tine.

about smal |

mnd | think a fairly clear

busi ness or

just think it's inportant when we talk

busi ness and i nternational harnonization to keep

i ndependent

i nventors.

di stinction anmong snal |

There is the
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ki nd of independent inventor that I'mvery famliar
wi th, having been with the Pharmaceutical Research and
Manuf acturers of Anmerica, and that, for exanple, a
bi otech conpany, but it's also true in a |ot of
ot her conpani es that i mediately, when they think of
i nnovation, they think globally, and they know they
have to get protection around the world.

It's particularly inportant in the
phar maceuti cal and bi otechnol ogy area. There's a
strange rule of law which | was going to ask Nancy
about, and if we have another break I'll ask her
about that, and that is the fact that soneone
inporting in the United States illegally an
unapproved drug and selling it illegally in the
United States, which | believe is a felony under
the food and drug | aws, actually creates a 102(B)
bar. So you've got a really strange situation
where the patent |laws and the food and drug | aws of
the world conme together, and we really do need
harmoni zation in the area and other high-technol ogy
i ndustries.

At the sanme tine, there's a very



10

11

12

13

14

15

16

17

18

19

20

21

22

i nportant el enent of small

care | ess about international

| ooking for the rich,

richest, freest market

don't have any interest

77

busi ness that coul dn't

har noni zati on. They're strictly

good U.S. market. W are the

in the world, and they

i n harnoni zati on or in the

ease with which one gets international patents. M

suspicion is that the first group are on the rise

in inmportance, and the second group are on the

decline in inportance. So | think the GAO and the

congressi onal interest

in this just denonstrates

the fact that small business is generally noving

t owards those who think globally in the gl oba

mar ket s, and t here,

can't inmagine that you

woul dn't push for a harnoni zed systemto nmake

t hi ngs easier and | ess expensive for them

MR. KATOPI

MS. LI NCK:

S: Ckay.

Thank you. |'m pleased to

hear what Gerald had to say about there being smal

busi nesses and snml |

busi nesses, because | think

|'ve heard sonme speaking on behalf of smal

busi nesses t hat make ne wonder, since |, in fact,

do represent a small

busi ness,

and certainly sone
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of the views expressed are not the views of ny
smal | busi ness, and perhaps the differentiation
bet ween those in the pharmaceutical area and those
in some other areas explains that.

| believe the second half was designed
to address certain specific questions that were
posed, and | think many of those questions were
answered previously, but I'll try and hit sone of
t hem t hat perhaps weren't.

The first question, what can be done at
the donmestic level to assist small businesses in
obtaining foreign patents or otherw se better
protect their intellectual property, and is there a
need for legislation in this area, | think what can
be done donestically is that the U S. can nove
toward a systemthat is nore harnonized with the
rest of the world. Again, first to file is one
area in which we need to harnonize. W could
unilaterally go to a first-to-file system W
could also get rid of our present restriction
practice. In fact, there is some agreenent in the

strategic plan with the Patent and Trademark O fice
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to look at this. | think the U S."s restriction
practice is extrenely harnful to U. S. conpani es,
particularly those in the drug area, and what we in
t he pharmaceutical area are pursuing is a unity of

i nvention standard, and that, again, would nove us
toward harnoni zation with the rest of the world.

Ot her changes that would nove us toward
har noni zati on woul d be elim nation of best node and
all owi ng an assignee to file a patent application,
as | believe Herb nmentioned earlier. Legislation
woul d be required for nost, if not all, of these
changes.

The question al so asked what current
prograns are considered current successful. Again,
| believe the only current programthat we would
consi der successful is the PCT. One problemwth
using the PCT to enter the U S. is its inpact on
obtai ning patent term adjustnments, and in the
pharmaceuti cal industry, such term adjustnments are
extremely inportant. One solution mght be to
adj ust the three-year period to sonething | ess when

an applicant enters through the Patent Cooperation
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Treaty, and | would think that the Patent and
Trademark Office could use its statistics to

det erm ne how nmuch faster applications are all owed
when they enter through the PCT rather than when
they enter--when they are originally filed in the
United States, and that differential in time

per haps could provide a basis for some adjustnent.

I n addi ti on, when exam ning PCT
applications, the Patent and Trademark Office
shoul d apply unity of invention as the EPO does
instead of applying a restrictive view of a single
i nventive concept. While Guilford Pharmaceuticals
uses the PCT whenever possible, we prefer to go
t hrough the EPO because of the way the PTO applies
unity of invention.

The second question was what are the
maj or obstacl es faced by small busi nesses when
attenpting to obtain a patent in foreign countries.
We al ready tal ked about cost being the biggest
obstacl e and when entering the national stage, a
smal | business is typically facing translation costs

of several hundred thousand dollars for a
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relatively small nunber of countries.

We' ve already tal ked about the other
obstacles. W were asked to order themin order of
priority. | believe | certainly would put the cost
of translations as nunber one. The other obstacles
with respect to substantive issues, with respect to
enf orcenent and danages, | would put those all on
approxi mately the sanme level. Formalities, | would
put | ower on the |adder with respect to inportance.

The third question was are there any
exi sting programs successfully hel ping small
busi nesses to obtain patents in nultiple countries.
| believe I've already answered that question.

The | ast question was should any new
initiatives beyond current patent harnoni zation
efforts be undertaken internationally. | don't
know i f these are new initiatives. | actually
t hi nk the Patent and Trademark Office has been
wor ki ng on these, but nunmber one, the U S. should
find a way to get foreign countries to mnim ze
transl ati on costs, and perhaps through

wor k-sharing, that can happen. The U S. should
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al so play an active role in preventing violation of
TRI PS and shoul d oppose any treaty that underm nes
patent rights in devel oping countries, such as the
draft that recently energed from Geneva.

Further, to the extent it's able to do
so, the U. S. should pronote harnonization in
Eur ope, such as through the proposed European
patent to be honored throughout Europe and one
Eur opean patent court to enforce such a patent.

And | believe that's all | have. Thank
you.

MR. KATOPI S: Thank you.

MR. WAMSLEY: 1'Il try to avoid too much
duplication here and hit a few key points,
i ncludi ng sone | nade before nmaybe. Wth regard to
the four questions, I"'min agreenent generally wth
the things that Nancy just said about the four
guesti ons.

Questi on one about what could be done at
t he donestic |level to assist small businesses in
patent protection, as | nentioned earlier, there

are inprovenents that can be nmade in the U. S
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patent system Perhaps some things like first-to-
file have been held back in the U S. because of a
feeling that we were noving toward a harnoni zati on
treaty in the near term To us, it doesn't |ook
like we're going to see a harnoni zation treaty, at
| east at the WPO, in the near term

So we think that it's tine to exan ne
first-to-file in detail. This is not an issue
wi t hout controversy, but there is a |ot of
information that hasn't been | ooked at cl osely,
li ke M. Mossinghoff's recent article in the
Journal of the Patent and Trademark Office Society,
getting down to the | evel of showi ng what the
i npact woul d be on small businesses one way or the
other with first-to-file, first-to-invent; and so
encourage nore of a debate on this, looking to
possible reforms in the U S. systemthat at the
same time would | ead toward harnonization.

On the cost of foreign systens--this is
still on the question one, but it was nentioned
that foreign systens cost twice as nuch as the U S.

system There is a |lot of data about that. |
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think nmore analysis is needed, but one of the
reasons that sonme foreign systens are so expensive
is the very high nmaintenance fees, and you | ook
into where those nmai ntenance fees go in the foreign
countries. Those fees don't go to run the
patent and trademark office. Reformof that is
definitely needed.

The problemw th diversion of patent
fees abroad is greater than the problemw th
di version of patent fees in the United States.
Unfortunately, we've diverted so nuch of the
noney in the Patent and Trademark Office in the
U.S. since the beginning of about 1992, the total
by now is nore than $600 million actually diverted,
and depending on projections, it could be
quite a bit higher soon. The United States should
set a good exanple on this, but the foreign
systens, the problens there have to be attacked,
and | don't think that we are going to be doubling
the cost of our system by changi ng our substantive
| aw on sonme points to be nore like the foreign

systens. There are other factors here, |ike
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di ver si on.

On the Question No. 2 about ranking the
maj or obstacl es faced by small busi nesses when
attenpting to obtain patents, at |IPO we talked
about this, and the way we ranked them was
di fferent substantive requirenents for the U S.
nunber one, difficulty in enforcing patents in many
foreign countries nunber two. Enforcenent is a
topic that's often overl ooked when tal ki ng about
har noni zati on, but enforcement, which | take to
refer broadly to things |ike scope of the patent as
wel | as weaknesses in the courts and adm nistrative
system abroad, those problenms are so great that
t hey may cause applicants to not even seek to
obtain patents in many countries. So you can't
really separate the obstacles to obtaining patents
fromthe obstacles to enforcenent, and enforcenent
shoul d be high up on the |ist.

And then we ranked expense of
transl ation as nunber three and expense of
formalities, requirenents, nunber four.

Question No. 3, as it's been noted, PCT
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is a successful program for hel ping snal

busi nesses obtain patents in multiple countries. A
nunber of things are underway to inprove PCT. W
support those, and further inprovenments should be
pur sued.

On new initiatives, as we nentioned,
there are other approaches to harnonizati on besides
the WPO. The United States, just as an exanple, to
talk with Canada. Pacific Rimcountries were
menti oned or Mexico or others. |If there was a
multilateral treaty with a group of such countries
that had first-to-file, had a 12-nonth grace
period, same substantive requirenments, that would
be a good step toward a situation where a U. S.
busi ness, small or large, could file a single set
of claims and all those countries work with a
single set of rules, and we think it would really
bring down the costs.

So those are a few highlights, and
finally, I'd just say about the patent systemin
general, we're not going to settle in this meeting

whet her patent systems should be weak or strong.
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It may depend on who you talk to, but in our
associ ati on, we have 100 U. S.-based corporations
who are nenbers, |arge businesses. W have about
70 smal |l busi nesses and i ndependent inventors.
Those are the folks |I talk to, and, you know, those
are the folks who are innovators. Maybe those are
the fol ks who joined our association because
they're the innovators, but the innovators, the
peopl e who are conming up with the technol ogy, they
want ways to protect. There's no question about
that, and they want to protect nore effectively in
the United States and abroad, and that's what we're
going to be | ooking for.

MR. TRAMPOSCH: Just for the record, I'm

not Charlie Van Horn. | want to |et everybody know
that Charlie is not sitting in his chair. |'m not
him 1'll go that far in saying that.

| have submitted witten responses to
t hese questions, and I'd just like to hit a few
hi ghl i ghts wi t hout repeating what was said in the
earlier session. First, with respect to the costs,

there are a nunber of devel oping countries, and one
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"' m aware of npbst recently is Singapore, that are
setting up progranms to subsidize their small
inventors, individual inventors in small conpanies
who want to file in foreign countries and sinply
can't because of the cost. It's a very substanti al
program and it just brought to mnd--1 think M.
A over nentioned sonething like this in the context
of the GAO, that perhaps there could be sone U S.
agency like a Small Business Adm nistration that
could provide | oans or grants to small inventors,
specifically for the purpose of filing for foreign
patent applications.

I would like to point out that many
smal | inventors actually | ose control of their
intellectual property rights, their U S.
intellectual property rights, because of the high
cost of foreign patenting, and this is because they
are forced to find either a purchaser or a licensee
of their US. rights in order to fund their foreign
filings. So this is sonmething that's forcing them
to give up full control of their U S. rights, and

per haps that's sonething that shoul dn't happen
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sinply because of costs.

Now, Nancy had nentioned that there is
only one successful program for helping filers
internationally, and that's the PCT, and | agree to
the extent that we're tal ki ng about recent
programs, but | would rem nd everyone that the
Paris Convention priority right is another program
It's been around for a hundred years, and, in fact,
it's such--1 think what Nancy said--she certainly
knows about the Paris Convention priority period,
but the reason that she didn't nmention it is
because it seens |ike such an integral part of the
patent system |1'd like to remind us that it's
not. It didn't exist before the 1880s and, in
fact, was not global in scope until the |ast
decade, in fact, until the TRI PS agreenent
encouraged a | ot of devel oping countries to join
the Paris Convention because they had to abi de by
it in any event.

Now, | think the international priority
period is nmuch nore user friendly, and it's mnuch

nore wi dely used than the PCT, and we shoul dn't
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forget that it is a program specifically designed
at its inception to address the kinds of issues
that we're tal ki ng about today, and we shoul d think
about using that very, very successful program as
part of the solution.

Wth respect to newinitiatives, |I'd
like to make two points. The first one is sinply a
suggestion that we finally drop the other shoe and
really tackle the issue of first-to-file versus
grace period if people really want to and throw out
all the other issues or keep them aside and sinply
address the trade-off of a grace period versus
first-to-file. Maybe we could do it inalimted
nunmber of countries, maybe bilaterally between the
Eur opeans, because that's really where the--and the
Japanese al so, because that's really where the
controversy is, and see what happens; are they
willing to trade-off grace period for first-to-
file.

Grace period is extrenmely inportant.
It's especially inmportant to small businesses. 1'd

i ke to enphasize that it was nentioned at one



10

11

12

13

14

15

16

17

18

19

20

21

22

91

point, and 1'd |like to enphasi ze how i nportant that
is because any small business or small inventor
t hat publishes, tal ks about their invention, does
anyt hing public before they file in the United
States has already lost all of their foreign
rights. They don't have to worry about the cost of
it. Maybe that's a benefit, but they don't have
any rights, foreign rights, whether they want to or
not, and grace period would solve that problem
Secondly with respect to new
initiatives, | would strongly reconmend that the
United States Governnment pursue an alternative
forum for international substantive patent
har moni zati on, one that is not fully global, for a
| ot of the reasons that have been nentioned
al ready. Such an alternative forum should
primarily involve the countries that are nost
active in granting patents, including but not
limted to the current trilateral partners. These
countries tend to be the ones that nost interested
in building an international patent systemthat

makes with the current state of high technol ogy,
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hi gh technol ogy not just in the sense of what's
bei ng patented, but also in terns of the

sophi stication of the procedures that are avail able
for obtaining patents, electronic conmunication in
its global scope, etc.

To be successful, such negotiations
shoul d i nvol ve representatives of the political
arms--shoul d al so involve representatives of the
politics arns of the governnments or regional
authorities. |I'mparticularly thinking about the
European Union. | think we have an open w ndow now
because the community patent is not yet set, and we
have an opportunity as the United States to talk
directly with the European Union and perhaps cone
to some bilateral agreenments that coul d be
incorporated directly into the community patent
di scussi ons.

Finally, the chosen forum should not be
a self-interested permanent organization since the
underlying goals of any such entity cannot ever be
free fromits own financial and politically secure

future. One possible option of an alternative
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forumcould sinply be the engagement of a small

t eam of experienced professionals on a project
basis to serve as an international secretariat, and
| am speaki ng as sonmeone who | ead the international
secretariat at WPO for the international
negotiations in patents and in trademarks,
including the diplomtic conference for the patent
treaty in the year 2000.

This could all be done sinply by a team
of experienced professionals with a couple of
conputers, a fax machine, and sone tel ephones, and
pl ane tickets. A teamlike that could operate on a
very nodest budget, and very significantly, would
not have conflict of interest since its work would
concl ude upon the successful conmpletion of the
i nternal agreenent being negotiated. Again, this
ties in with the idea of having agreenents
negotiated in the context of an organization that
has to see to its own future.

Thank you agai n.

MR. HELFGOTT: It was ny understanding

that the second part of the program would basically
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address the issues of small businesses, not only in
the area of harnonization, but how we can assi st
them generally in getting foreign patents. 1've
broken it into three areas, part of which | addressed
previously and I'Il just summarize. One is
i nproving the international patenting system The
second is providing an educational programon the
i nternational patenting system and the third is
addressing the costs for foreign patents.

In connection with inproving the
i nternational patenting system we already spoke
about the harnonization efforts and the probl ens
that it's facing and the ultimte hopes for the
future, but |I think there are other areas that nust
be addressed in inproving the international system
to assist small businesses. W spoke about the
transl ati on problem but | would suggest that the
U.S., to the extent possible, exert its influence
to encourage all countries to accept English as a
second | anguage and permt all filings in the
English | anguage. English is already accepted in

nost countries. Most patent office exam ners nust
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understand English in order to cite and understand
references, nost of which are in the English

| anguage; thus the English | anguage capability is
al ready present in nost patent offices, and
requiring themto accept patent applications in
Engl i sh woul d not be an undue burden.

Furthernore, the translation of granted
patents into the |ocal |anguage should only be
requi red when the applicant desires to enforce the
patent; otherw se, the patents remain in the
Engl i sh | anguage.

Wth respect to educational efforts,
smal | busi nesses do not have an adequate
under st andi ng and appreciation of the patent system
in general. | was one of the panelists on the GAQ
and this was carefully brought out during the
study. Although everyone appreciates the
sensitivity to the significance of patents, the
difficulties and conplexities of the systemin
general, acconpanied by the high cost of |egal
advice in this area, often preclude smal

busi nesses from obtai ning the necessary information
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needed to obtain patent protection domestically
and, even nore significantly, internationally.

As was previously nmentioned, because of
the failure of the existence of the grace period of
foreign countries, coupled with the absol ute novelty
bar in nost foreign countries, small business often
| ose their intellectual property rights overseas
i nadvertently through public disclosure. Sinple
acts of disclosure in trying to raise joint venture
capital or a disclosure in trying to initially market
a product may cost the small businesses all of its
i nternational patent protection capability.

I woul d suggest that additional steps be
taken to provide the necessary warni ngs and
education to small businesses. This could be
achieved in a nunber of ways. For exanple, the
USPTO coul d prepare a printed booklet for snall
busi nesses, providi ng gui dance and i nformati on not
only donestically, but internationally. The USTO
shoul d provi de speakers and submt witten
articles to all associations in which small

busi nesses participate and publications to which
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t hey subscri be.

| believe the USPTO shoul d encour age
all Patent Bar associations, both national and
regional, to institute a programto address snmall
busi nesses in their area service. They should
i nclude special commttee to address snal
busi nesses, special recognition to those Patent Bar
associ ati ons that undertake such prograns, and
nati onwi de advertisenment of the availability of
such prograns.

Furt hernore, education in the inportance
of understandi ng of patents should be included in
regul ar curriculuns and school studies. \Whether it
be on the high school |evel or on colleges or
university prograns in creativity, the inportance
of innovation, and the understanding of patents
donestically and internationally should be included
is school curriculunms so that at an early age,
people will have a better understandi ng of the
intellectual property system and be stinmulated for
creativity and innovation at an early age.

In connection with the cost of
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international patenting, it has already been

poi nted out the trenmendous cost of foreign patents.
|I'"d like to break that out into three areas and
make suggesti ons on what can be done to address and
assi st small businesses in these areas. One is
official fees. The second is translation fees, and
the third is | egal service fees.

In connection with official fees, |
believe the U. S. already has a program subsi di zi ng
the official fees for small businesses, which we
call the small entity fee. Specifically, we give
them a 50 percent reduction in nost of the filing
fee costs. VWhile we may | ook at this as sinply a
reduction of fees, essentially it is a subsidy to
smal | busi ness which nust be paid for by others.
The budget of the USPTO is covered by fees.

Since the fees are generally set on a cost recovery
basis, to the extent that the small entity pays 50
percent of the fees, they are not paying for the
full cost of the particular service; thus others
utilizing the USPTO are already effectively

subsi di zi ng the costs of small businesses.
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busi nesses in getting patent protection, and this

significant aspect towards the econom c

99

is

advancenent of the United States. | would suggest

that the U.S. Governnent, |ikew se, consider that
t here should be a subsidy to small businesses in
connection with foreign fees as well. 1In that

case, it would be an outright grant. To the sane

extent that the small busi ness provides an econom c

advantage to the United States econony
donmestically, | believe their obtaining
international protection would Iikew se benefit t
econony of the United States.

It is suggested that criteria be
establ i shed for such small businesses in order to
obtain such subsidies fromthe United States. As
an alternative to direct subsidies, the U S. coul
establish a program along the |ines of present U.
Governnment grants for research and devel opnent.
U.S. Governnent agencies provide noney to assi st

and Din return for which they take back certain

he

d

S.

R

a
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types of licenses on intellectual property rights
to permt governnment use on those intellectual
property rights.

A sim |l ar subsidy could be provided to
smal | businesses in the formof a grant to assi st
themin intellectual property protection in foreign
countries. The U S. Government m ght take a grant
back, either in the formof a royalty-free |license
under such foreign patents or to the extent such
foreign patents are utilized either in the form of
licensing or sales, the U S. could take back a
percent age of such potential future incone.
Alternately, a third plan could be simlar to
subsi di zi ng education |loans. The U S. could take
back the grant noney itself after a certain nunber
of years so long as the small business remains in
exi stence and is profitable.

The second area is translation fees.
Wil e, as we said before, endeavors should
continue, undeniably, to elimnate the nultiple
transl ati ons; however, to the extent they still

exist, the U S. should consider establishing a
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transl ati on service which can be used by snal
busi nesses on a cost basis alone. By elimnating
the profit of translation costs or providing such
on a mass scale, it is believed that considerable
reductions in translation costs would be obtained
t hrough this governnment service. |In nost foreign
countries, translations are done by attorneys or by
their outside translation staffs, and the profit
mar kup i s tremendous. To the extent such markups
can be elimnated through the governnent-sponsored
nonprofit translation service for small businesses,
t hose costs could be substantially reduced.

Wth respect to the | egal services fees,
t hese include both U S. patent attorney fees and
foreign patent attorney fees. Concerning donmestic
| egal fees, it is noted that in many areas,
especially the crimnal area, but in sonme civil
areas as well, reduced cost | egal services are
provided to those who are incapable of affording
it. This is done either through encouraging |aw
firms to provide pro bono work or through various

| egal societies which are funded through gover nnent
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or private foundations.

It is suggested that simlar assistance
be provided in the patent area to such snmall
busi nesses. The U. S. Governnment coul d provide
incentives to law firnms to provide pro bono
activities for small businesses and assisting them
in protecting their intellectual property.

Addi tionally, legal aid societies should be
establi shed through Federal grants or private

col l ecti ons which could al so provide reduced cost
patent |egal services to small businesses.

While this addresses the donestic |egal
costs, activities nust also be undertaken to
address foreign legal service fees. It is believed
that the U S. Governnment could also assist in this
area as well. U S. already had a domestic program
for obtaining the services of U S. legal firm who
wi Il handle U S. Governnent-originated work at
reduced costs subject to the guarantee by the U S.
Governnment to providing thema quantity of work
The U.S. might also undertake negotiations with

foreign patent law firns to obtain | ow cost
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services for such small businesses on the guarantee
that the U S. would direct to them quantities of
work from such small businesses. In this way, the
U.S. could provide a list of firnms to such small
busi nesses, those firnms being in foreign countries
who woul d handl e | egal services in patent areas at
reduced fees.

| point out that Japan in their recent
strategic plan has already included a nunber of a
areas to address small businesses, both cost-w se,
educati on-wi se, and for the purpose of encouraging
creativity. They already have budgets in these
areas, and they have this plan for the next three
years. | think we should |ikew se address what we
can do to encourage our small businesses.

Thank you.

MR. PEYTON: David Peyton, NAM Let ne
address sone of the specific questions and try to
mention a couple points that nay not have been
rai sed yet today.

Wth respect to major obstacles faced by

smal | busi nesses abroad, we heard at great |ength
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about translations. One thing hasn't been
mentioned. | know there's been al nost sonme near
despair about |ack of progress in this area in
years past, but machine-aided translations, the
software. | assume the software is getting better
It's not going to be a total answer, but | assune
there's got to be sone progress toward reducing the
amount of brain time that has to be put in by a

| awyer or by a skilled technical translator. |
don't know where all that is.

Formalities requirenments and different
substantive requirenents. One coment | got back
very strongly frommy nenbership was on the
formality of nobst foreign patent offices to require
the subm ssion of a certified copy of the U S
patent application, and when you think about it,
this isn't just 19th Century. This is alnobst nore
18th Century with people wearing britches and shoes
wi th buckl es and three-cornered hats and hot
sealing wax and rings. To be going through all of
this in the age of e-mail is really nost peculiar,

and this has got to be superceded by encrypted
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transm ssion. Encrypted electronic transm ssion is
really the right answer here, but even in the
meanwhi |l e, we don't see why you can't get rid of
this and have sonme kind of authorized agent submt
paper copy instead of having to go through the

di plomatic stuff, which is what you have to do with
enbassi es and consul ates.

I even had one househol d nane conpany
tell us that they | ost protection in Japan because
they couldn't get the certified copy to the JPO in
time. So if it's that bad even for a Fortune 100
conpany, how bad is it for a nmuch smaller conpany.
Presumably, it's worse.

Exi sting programs to hel p snal
busi ness. Let nme tell you about one self-help
program Now, there's only one NAM conpany that |
know who is actually doing this. | just don't know
how wi despread it is, but it's such an interesting
busi ness. When they do business abroad, they find
a business partner, and then they insist on the
creation of a new 50-50 jointly-owned joint

venture. So it's the JV then that's the entity
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that receives the technology fromthe United
States, and then the JV itself does business only
if other parties agree to contractual terns of
arbitration, and the arbitration has to be English.

So they side-stepped going to the
national board. They believe that arbitration is a
nore reliable path to solving any disputes around
the world than going to national court under the
Paris Convention, and the place of arbitration can
vary. In can be in any nunber of the European
countries. To their mnd, the nore inportant
requirenent is that the arbitration be conducted in
English, rather than what country it happens to be
conducted in. And their assessnent is that the
national |aws standing behind arbitration | aws and
contracts are nore uniformaround the world at this
point and nore reliable than IP | aws thensel ves.

So here is something that you m ght want
to look into to see the extent to which smal
busi nesses can hel p thenselves with the
arbitrational - based nodel .

And then third, you mght want to take a
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| ook at what the European Union is doing with
regards to insurance programs. Now, we're not
aware of any evidence that sonehow there's a big
failing in the insurance market here. So we're not
saying this is sonmething we're endorsing by any
means, only noting that the EU is |ooking into this
as part of the program under the Dani sh presidency.
There was a conference in Denmark at the end of
Cct ober, | ooking at assisting small business in
getting IP-related, in particular patent-rel ated,
i nsurance. | don't know of anyone who was at the
event, but this event did at |east happen, and
there was sonme thinking that for whatever reasons,
smal | er busi nesses are facing problens in the
i nsurance mar ket here.

And that's all | have.

MR. KAHIN: Well, | was going to talk
about the insurance issue too, because |'ve been
| ooking at what's going on in Europe. That is a
very interesting devel opnent.

I think the major single problemthat

smal | businesses--this may be true of |arge
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busi nesses too, but they manage it a | ot
better--facing the patent systemin either
asserting patents or avoiding patents is
uncertainty, and the perception here, particularly
in the IP sector, is the uncertainty is
intolerable, and it's a matter or |ife and death
for small businesses, and again, you can | ook at
the FTC hearings for both small and | arge conpany
perspectives on this.

So in Europe, there is this interest in
i nsurance prograns, and | have | ooked at the
situation in the U.S., not for some tine, but to
get a sense of the conparison, | renenmber that the
difference between the cost of ordinary errors and
onm ssions insurance which protects against
copyright infringenment and insurance that protects
agai nst patent infringement is about an order of
magni tude and with much hi gher--what do you call
it?--exceptions and nmuch lower limts for patent
insurance. | think it's something that's certainly
worth | ooking at if you care about how small

busi nesses are able to nmanage the risk and whet her
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the insurance is affordable.

| don't think the insurance market has
really taken off here. |[|'ve been told by people
that it conmes and goes. Sonetines it's easy to
get. Sonetinmes it's hard to get. It's certainly
worth | ooking at.

The ot her subsidy idea which Al raised
and M. Helfgott also raised, subsidizing foreign
applications, is also an intriguing one, but I
think it's potentially fraught with problens,
political problems. |Is this an illegal export

subsi dy?

MR. KAHIN: It would also play out in
sone ways that | think would not work to our
advantage in the long run, because their access to
our markets is probably a lot nore valuable to them
t han our access to individual foreign markets,
because all those markets are smaller than ours.

So if this were politically acceptable, | think the
Eur opeans woul d very quickly get the idea of

subsidizing their inventors to get patents in the
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U.S. market, and the idea of the governnent taking
an interest in these patents is just dynamte in
the worst sense. It would politicize the whole

i nternational debate around patents much nore than
it already is.

Finally, let nme suggest that | Iike
education. I'mat a university. | |ove research,
and so |I'm always glad to see nore noney thrown at
it. 1 would like to know whet her the npney that
t he ABA proposes would be sinply supporting
propaganda fromthe perspective of the Patent Bar
or whether it would really |ook at how t he patent
system functions. W need a | ot nore
research about that. We know precious little about
what goes on between the grant of patents and what
actually ends up in litigation, and that's where
the action is.

MR. GLOVER: Well, one of npbst shocking
things in the GAO study was the cost of foreign
patents for small business. $160,000 to $330, 000
was the range. What do you do to change those

nunbers significantly enough to affect the small
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busi ness' decision. Renmenber that small businesses
rarely have $330, 000 |l aying around to spend if
that's what's needed to do anything, and with a
venture capital market that has virtually dried up
for any new i deas, new technol ogy, and new
conpanies, it's unlikely they're going to be able
to get that nmoney quick and easily.

So | think we've got a fairly
significant problemthat really begs a sol ution,
but in this day and age of restricted budgets where
you want to try to do sonmething that is nore or
| ess revving in neutral, that becones a real
chal l enge. The original bill that Senator Kerry
had drafted provided a pilot project to see if it
woul d work, and it incorporated some of the funding
suggestions, but had a repaynent provision in them
so that once the conpany was successful in
patenting it, foreign patents, and got sal es and
royalties, that the governnment woul d get back
enough to make the project revving in neutral.

If the cost is $160,000 to $330, 000,

that sinply doesn't nmake the math work very well.
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So |'m not sure how that's going to--how you

affect that. Now, that neans that the small

busi ness really does have to choose, under anything
t hat you do, a nore narrow y-focused group of
countries. | think some of the suggestions--such
as the Departnent of Commerce provides a | ot of
hel p for conpani es who want to sell their products
overseas. They run trade m ssions. They have desk
officers in the enbassies. They have a | ot of

t hi ngs that happen, but a translator who woul d make
t hose transl ati ons nore econom cal certainly makes
a lot of sense, and quite frankly, that kind of
activity does far nore for the small business in
reducing their cost than harnonizing a | ot of the
pat ent process woul d.

A lot of things can happen that wll do
that increnmentally over a |ong period of tinme, but
we need to think about those things that could
actually happen fairly quickly. | think the
education ideas, | think some nodest funding, the
pil ot project, maybe just for the small business

research conpani es who have already been sel ected
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by the governnent as having significant technol ogy
that the government wants is a smaller universe
that you could begin with.

Part of the idea for giving grants was
an educational m ssion. Once small business knows
there's a grant, they will then focus on the issue
and make a decision. The tragedy from an export
point of viewwth U S. technology that is not
commercialized by U S. conpanies, but by sonmebody
el se overseas, is small businesses never focus on
t he decision. They knowit's fairly expensive, and
t hey never think about it. The idea of sonme sort
of award, sonme sort of program specific nmakes them
t hi nk about that decision. It nmakes their
i nvest nent partners, people who are putting noney
into the conpani es, whether they're agents,
busi ness partners, or venture capitals have a
reason to think about that decision.

Most of the time, U S. technology is
given away internationally. W can all |ook at
t housands of instances where U. S. technol ogy has

not been commercialized by U S. conpanies, but in
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ef fect copied by overseas conpanies. You know, we
| ook back a decade ago and marvel at how a few
countries had conpanies that were masters at taking
U. S. ideas and comrercializing them and then com ng
back and beating the U S. in the nmarketpl ace
because we didn't have intellectual property

pr ot ecti on.

So we do need to do sonmething to
encourage solutions to that problem and | think
per haps a nodest programto finance it, coupled
with the Departnent of Commerce seriously | ooking
and staying | ooking at what they can do--they hire
translators all the time, and patent attorneys on
t he panel here, I'msure can attest that they have
a | ot of trouble and expense every tinme they send
on of their patents over to be translated, and if
we could find a way to do some efficiency at that
level, it would certainly make a | ot of sense.

I think the Patent Bar has done a good
j ob of educating individual conpani es when asked
early, but a very bad job of asking those conpanies

who shoul d ask those questions but don't, and |
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t hi nk that suggestions that education be nore
proactive as opposed to responsive to businesses
who wal k in the door is, again, a good suggestion.

So | think we've heard some good i deas,
and | hope we don't get tied up in the nore
conplicated long-termissues that may not be
resolved in our lifetime or certainly not this
decade, but actually go forward and do sonethi ng
fairly quickly, because it will be inportant.
We're in a technology crisis right now  Most
peopl e don't realize how nmuch things have changed
in the |ast two years, but we've gone froma very
robust venture capital market to a very virtually
nonexi stent capital market for new conpanies, for
new t echnol ogi es, and for start-ups, and that has
resulted in a lot of different problens, but we're
going to lose a lot of technology for the future if
we don't do a lot of different things to nmake
t echnol ogy conpani es nore successful and nore
vi abl e.

So let ne stop at that point and pass it

on down.
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MR. BURSTEIN: And can you al so pass a
watch over to me so | can tinme nyself carefully to
make sure | don't run over?

MR. KATOPIS: And before we recognize
Dave for his five- to seven-mnute statenent, |'ve
been asked to make an announcenent, and that is the
Federal Register Notice regarding subm ssion asked
to ensure consideration of subm ssions for reviews,
t he deadl i ne was cl ose of business today; but
because no one at the USPTO wants to be a grinch at
this time of year, we're going to extend that
deadline to close of business tonmobrrow. So if
anyone has any nmore comments they want to send,
we' || probably be able to get themin as |ong as
they come in by tonmorrow, close of business.

So with that said, we now recogni ze our
remai ni ng witness for his statenent.

MR. BURSTEIN: | think something
remar kabl e is about to happen. W were schedul ed
to finish at four. There's no question and answer
and anything, and we're going to finish ahead of

time, and |'msure we're all going to be very happy
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about that, and I'lIl do ny best.

One advantage of having a panel that has
a whole | ot of people that are not yelling, as we
have sonme in nmenory, | was just putting up in the
Internet in a public domain website JFK's
i naugur al address. Ckay. So | just heard it
again. "Ask not what your country can do for you.
Ask what you can do for your country." These are
words that | think nmost of us who are religious get
rem nded of when we think of the service in our
religion. They're words that nost of us who have
norality think of often, and they're words that 1'd
like to put to everybody making these deci sions.
And | understand that the folks to nmy right include
sone very inportant and know edgeabl e peopl e.

Let me first throw out a few facts and
then turn around sone of the things that | heard
today. The first fact is that the United States is
very rapidly losing its lead in technol ogy, and on
this | am sonething of an expert, quoted by
the Times and the Journal and everybody el se, and

|'ve been running around the world. In the fast
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Internet, we are rapidly being surpassed by Japan,

Korea, and | broke the story,

I ncidental ly, of West

China which is getting far nore subscribers to DSL

than us. In particular, when

| heard sonebody say

technol ogy and reporting, I'mthinking, well, it's a

pretty good test of where the

are by saying who has the nost

nost techni cal people

| nt ernet users.

In three or four years, that will be

China, not the United States.

The primary | anguage

on the Internet will be Chinese in ten years.

That's al nost inevitable. So the first thing we

should say is that if we want

i nt er nati onal

har moni zati on and we want to nake things work, we

shoul d transl ate everything into Chinese, and we

oursel ves should rapidly | earn Chinese.

Sone Chi nese conpani es are whi

ppi ng the pants

of f Lucent and Nortel. You know it on the stock

mar ket, and you know it because innovation is being

hit behi nd.

So the second thing, I"mgoing to go

back to conservative Republicans instead of folks

who happen to have ny style.

Law and econom cs | ooks
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The nost articul ate person in that

Sone of the smartest, the fol ks

who put it together at the University of the

Chi cago,

they're turning around and saying that

they want the United States conpetitive, and they

hel ps conpetition and what doesn't,

hel ps technol ogy and i nnovati on and what

| ook at what
what
doesn't.

fact they're not

Nearly all t

hose fol ks,

agree with these principles will t

aside fromthe

in this room many of them who

urn around and

say nmonopoly costs enormously economcally. So |

agree that we should teach al

this stuff in the

schools. Put it in the high school and put it in

front of the Patent Bar

that's sitting to my right

that the basics of econom cs says that there is an

enor nous cost to any nonopoly,

and we have to think

of who is paying that cost and bal ance that cost

agai nst the benefits.

There was the particular question that asked what

shoul d the prograns be.

say,

I s that any panel

The first

l'ike this,

program | would

besi des havi ng
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peopl e who don't | ook Iike me and some of the other
fol ks on this panel--1 know that people creating

bi ot echnol ogy and engi neering are not

overwhel mngly white nen. Okay. And in fact,
they're not overwhelmngly in the United States
anynmore, which is very frightening if you want this
country to maintain what it is, but they also
represent folks and come fromthe people who have
an interest in the subject. Sonething is wong
with this hearing that |'m not seeing three

prof essors who aren't paid by the conpanies

i nvol ved. There's sonme darn good ones with
stronger stuff on this. [|'mnot the expert. They
are.

One fact | want to put out, post-hoc is
not ergo propter hoc, of course, but | heard
sonebody tal k around about the remarkabl e progress
we're making with the current patent systemin
medi ci ne, and of course, that's utter and total
nonsense. We have wonderful headlines. W have
wonderful tools. W have cracked the genone, but

there are very good academ c surveys that
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significant drug discoveries are considerably fewer

in the | ast decade than the previous decade. There

is every reason to believe that the breakdown from

nost of the research was being done by the

uni versities when things were shared and peopl e

wer e not wondering how they could go out and get

rich in a biotech conpany has a great deal to do

on how we need

rai ses the

withit. [It's not proven.

Second, the idea--George has spoken
el oquently, both George Bushes,
medi cal care for all. Anything that

cost of medical
face because it

many great ways to support

medi cal

means people will die.

care should be offensive on its

There are

r esear ch. You

i ncrease the research and devel opnent credit and

provi de far

i nvol ved.

of big Phrma that

We are fighting around the world in the nane

have cancer or

in nmost of the world,

nore incone to the drug conpanies

if you

i f you have heart disease, as

opposed to AIDS, you cannot get

af ford.

That

is the issue that

medi ci nes you can

br ought

me down
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here today, not whether the United States or Korea
and Japan | eads in technol ogy, much | ess whet her
it's first-to-file, but I"mhorrified when | hear
that the American policy should be to do bil ateral
and nultilateral deals with other rich countries
because we cannot persuade the poor countries that
we are taking a noral position on this stuff.
Frankly, | hope that all that is being bl ocked, and
| know from Geneva the issue of the United States
bei ng greedy and the drug conpani es asking

too nmuch is sonething the world is not putting up
with, and they're right, and the last thing we need
is asplit inthis world between rich countries and
poor countri es.

On technol ogy, people | know neke
weapons of mass destruction. Sone of themlive in
Iran. Sone of them are Pal estinian. Some of them
live in Africa. W have to | ook at bigger issues
t han how nuch we can manage to skim off the rest of
the earth by using the power of the U. S. Governnent
to find a way to extract income way over and above

any return on the innovation that's invol ved.
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Apol ogi es for tal king out of turn.

MR. KATOPIS: Well, | want to thank
everyone on behal f of Under Secretary Rogan and
everyone here at the USPTO for participating in this
program Utimtely, this was intended to be a
i stening session, and what you've said today is
going to have an inpact, |'msure, on the Congress
and the Executive Branch and in think tanks and the
associ ati ons and groups represented here today.

We thank you, and we | ook forward to
potentially the next roundtable that Congress and
the GAO asks us to put together. So thank you all.
Have a great afternoon.

[ Wher eupon, at 3:45 p.m, the neeting

was adj our ned. ]



