
   

TMEP HIGHLIGHTS – November 2025 
 
This outline highlights some of the clarifications and changes set forth in the 
November 2025 version of the TMEP. For a more complete listing, see the 
“Index to Changes in TMEP November 2025” document, which is posted as 
part of the TMEP.  
_____________________________________________________________ 
 
Attorney Recognition 
 
Duration of Recognition (TMEP §604.03) 
 
Added the following example regarding recognition as a representative in post-
registration matters:  
 

Example 4: A qualified U.S. attorney (Attorney A) signs or is 
identified as registrant’s attorney in an affidavit under §8, and the 
USPTO accepts the affidavit. Following acceptance of the affidavit, 
another qualified attorney (Attorney B) signs or is identified as 
attorney of record in a Change Address or Representation (CAR) form 
submission, and accordingly becomes recognized as the attorney of 
record. If another qualified U.S. attorney from a different firm 
(Attorney C) subsequently files a §8 affidavit without first filing a new 
power of attorney and/or revocation of the previous power, signed 
by the registrant or someone with legal authority to bind the 
registrant (e.g., a corporate officer or general partner of a 
partnership), the USPTO will not recognize Attorney C as the attorney 
of record and will not correspond with Attorney C regarding the §8 
filing. Instead, the USPTO will revert the correspondence information 
of record to that of Attorney B and will only send correspondence 
regarding the §8 filing to Attorney B until Attorney C has been 
properly appointed. 

 
_____________________________________________________________ 
 
Signatures 
 
Requirements for Signature (TMEP §611.01(b))   
  
Revised to clarify that a signature that is not personally signed or personally 
entered may jeopardize the validity of an application or registration and may 
result in the imposition of sanctions following an administrative review:  
 

 Personally Signed or Entered. All documents must be personally signed 
or bear an electronic signature that was personally entered by the 
named signatory. 37 C.F.R. §2.193(a)(1), (c)(1). A person may not 
delegate their authority to sign, and no person may sign or enter the 
name of another. See In re Stelcore Mgmt. Servs., LLC, 2025 Commr. 
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Pat. LEXIS 3, at *5 (Dir USPTO 2025) (sanctions); In re Zhang, 2021 
Commr. Pat. LEXIS 2, at *10, *13 (Dir USPTO 2021) (sanctions); In re 
Dermahose Inc., Ser. No. 76585901, 2007 TTAB LEXIS 25, at *9 
(2007); In re Cowan, Reg. No. 1225389, 1990 Commr. Pat. LEXIS 24, 
at *6 (Comm’r Pats. 1990). For example, a paralegal, legal assistant, or 
secretary may not sign or enter the name of an attorney or other 
authorized signatory.   
 

 Any document that is signed by a person other than the named 
signatory, is improperly executed, and cannot be relied upon to support 
registration. See In re Stelcore Mgmt. Servs., LLC, 2025 Commr. Pat. 
LEXIS 3, at *5; In re Zhang, 2021 Commr. Pat. LEXIS 2, at *10. The 
examining attorney will not question whether a document is personally 
signed or entered by the named signatory. However, a signature that is 
not personally signed or personally entered “may jeopardize the validity 
of [an] application or registration" and may result in the imposition of 
sanctions following an administrative review. 37 C.F.R. §§2.193(f), 
11.18(b), (c); see Trademarks Administrative Sanctions Process, 87 
Fed. Reg. 431 (January 5, 2022). Therefore, these signature 
requirements are not merely technical in nature but rather are 
substantive. In re Stelcore Mgmt. Servs., LLC, 2025 Commr. Pat. LEXIS 
3, at *5. Certain defective signatures cannot be corrected or perfected 
under 35 U.S.C. §26. Id. at 3, at *8-9 ("[S]erious defects and those not 
borne out of an exercise of reasonable care are neither correctable nor 
able to be perfected") (citing In re Weider, Reg. No. 990933, 1981 
Commr. Pat. LEXIS 5, at *5 (Comm'r Pats. 1981)). For example, "if 
additional rule violations or Terms of Use violations are later 
discovered," a defective signature cannot be cured to avoid the 
imposition of sanctions. Id. at *9. 

 
_____________________________________________________________ 
 
Translation Requirement - Exception 
 
Wording from Dead or Obscure Languages (TMEP §809) 
 
Revised to provide additional guidance on dead and obscure languages: 
 

 It is generally not necessary to translate wording from dead languages. 
Cf. In re Spirits Int’l, N.V., 563 F.3d 1347, 1351 (Fed. Cir. 2009) 
(quoting 1 J. Thomas McCarthy, McCarthy on Trademarks & Unfair 
Competition §11:34 (5th ed. 2023 & Supp. 2025)). A dead language is 
"[a] language, such as Latin, that is no longer learned as a native 
language by a speech community."  
https://ahdictionary.com/word/search.html?q=dead+language 
(accessed October 3, 2025). 

 Similarly, it is generally not necessary to translate wording from 
languages that are obscure. Cf. In re Spirits Int’l, N.V., 563 F.3d at 
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1351; In re Spirits of New Merced, LLC, Ser. No. 78710805, 2007 TTAB 
LEXIS 93, at *9-10 (2007) (in considering whether "Yosemite" was 
primarily geographically descriptive, the Board found no evidence that 
the general public would be familiar with the derivation of "Yosemite" as 
meaning "those who kill" or "the killers" in the Native American Miwok 
tribal language, or "that this meaning would be anything but obscure to 
them"); In re Fiore, LLC, Ser. No. 76445173, 2005 TTAB LEXIS 296, at 
*18 (2005) (acknowledging Old English was an obscure language); Gen. 
Cigar Co. v. G.D.M. Inc., 988 F. Supp. 647, 660-61 (S.D.N.Y. 1997) 
(finding applicant had no obligation to disclose that the term COHIBA 
for cigars means “tobacco” in the language of the Taino Indians in the 
Dominican Republic, because cigar smokers in the United States would 
not be aware of such a meaning). It is generally not necessary to 
translate wording from dead languages. Cf. In re Spirits Int’l, N.V., 563 
F.3d 1347, 1351 (Fed. Cir. 2009) (quoting 1 J. Thomas McCarthy, 
McCarthy on Trademarks & Unfair Competition §11:34 (5th ed. 2023 & 
Supp. 2025)). A dead language is "[a] language, such as Latin, that is 
no longer learned as a native language by a speech community." 
https://ahdictionary.com/word/search.html?q=dead+language 
(accessed October 3, 2025). 

 However, the determination of whether a language is dead or obscure 
must be made on a case-by-case basis, based on the meaning that the 
term would have to the relevant purchasing public. 
 

Example: Latin is generally considered a dead language. 
However, if there is evidence that a Latin term is still in use by 
the relevant purchasing public (e.g., if the term appears in news 
articles), then that Latin term is not considered dead. The same 
analysis should be applied to obscure languages.  

 
 See TMEP §1207.01(b)(vi) regarding the applicability of the doctrine of 

foreign equivalents to wording from dead or obscure languages.  
 
_____________________________________________________________ 
 
Bona Fide Intent to Use 
 
Bona Fide Intention to Use the Mark in Commerce (TMEP §1101) 
(citations omitted) 
 
Added the following paragraph: 
 

 Issues related to an applicant’s bona fide intent generally arise in the 
inter partes context. The evidentiary bar for showing a bona fide intent 
to use is “not high, but more is required than ‘a mere subjective belief.’” 
The absence of any documentation showing an applicant’s bona fide 
intent generally constitutes objective proof sufficient to prove that the 
applicant lacks a bona fide intention to use its mark in commerce.  
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_____________________________________________________________ 
 
Color Marks 
 
Functional or Generic Color(s) Not Registrable (TMEP §1202.05(b)) 
(citations omitted) 
 
Revised section heading to refer to generic colors and added the following 
regarding generic refusals for color marks: 
 

 Generic refusal. A color mark is not registrable on the Principal Register 
under §2(f) or on the Supplemental Register, if the color or colors are 
generic. A color may be generic when it is incapable of functioning as an 
indicator of source because it is understood by the relevant public 
primarily as a category or type of trade dress.  

 If the proposed color mark is generic, an examining attorney must 
refuse registration on the Principal Register on the ground that the 
proposed mark fails to function as a mark under §§1, 2, and 45 for 
trademarks, and §§1, 2, 3, and 45 for service marks. The ground for 
refusal on the Supplemental Register is that the proposed mark is 
incapable of functioning as a mark under §§23(c) and 45.  

 When determining genericness, a two-step inquiry should be applied to 
color marks: first consider "the genus of the goods or services at issue," 
and second consider "whether the color sought to be registered . . . is 
understood by the relevant public primarily as a category or type of 
trade dress for the genus of goods or services." The first part of this 
inquiry is the same as that for generic terms, “requiring identification of 
the genus of goods or services at issue.” The second part of this inquiry 
is tailored to color marks and asks “whether the color sought to be 
registered . . . is understood by the relevant public primarily as a 
category or type of trade dress for [a] genus of goods or services.”  

_____________________________________________________________ 
 
Doctrine of Foreign Equivalents 
 
Multiple sections were revised to incorporate In re Vetements Grp. AG, 137 
F.4th 1317 (Fed. Cir. 2025) and the principles set forth therein.  
 

 TMEP §1207.01(b)(vi) Doctrine of Foreign Equivalents – 
General: Moved content of previous TMEP §1207.01(b)(vi)(B) (When 
an Ordinary American Purchaser Would "Stop and Translate") to this 
section and revised this section to discuss the doctrine of foreign 
equivalents generally rather than relate only to the likelihood of 
confusion refusal.  
 
Key excerpts include: 
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o Under the doctrine of foreign equivalents, non-English wording is 
translated into English and then assessed for registrability, such 
as for descriptiveness or genericness, geographic descriptiveness 
and misdescriptiveness, and likelihood of confusion. 

 
o Threshold Inquiry – Whether an Ordinary American Purchaser 

Would "Stop and Translate" the Non-English Wording. A threshold 
limitation on the application of the doctrine of foreign equivalents 
is whether the ordinary American purchaser would "stop and 
translate" non-English wording used as a mark into English. In re 
Vetements Grp. AG, 137 F.4th at 1326. Unless it is unlikely that 
the ordinary American purchaser would stop and translate the 
wording into its English equivalent, the doctrine of foreign 
equivalents applies. Id. at 1323-24. The burden is on the party 
opposing translation to show that it is unlikely the ordinary 
American purchaser would stop and translate the wording into its 
English equivalent. Id. at 1331. As to this inquiry, the “ordinary 
American purchaser” encompasses “all American purchasers, 
including those proficient in a non-English language who would 
ordinarily be expected to translate words into English.” Id. at 
1324 (quoting In re Spirits Int’l, N.V., 563 F.3d at 1352).   

 
o Factors to consider in determining whether the ordinary American 

purchaser will stop and translate non-English wording include 
whether: 
 the relevant English translation is literal and direct; 
 the non-English wording is from a common, modern 

language such that an appreciable number of Americans 
are capable of translating the wording; and 

 whether the context in which the wording appears, such as 
the specific goods, services, or marketplace circumstances, 
would cause an ordinary American purchaser with ordinary 
sensibilities to translate the wording or instead to take the 
wording at face value and not translate. 
 

o An examining attorney should generally apply the doctrine when 
the evidence shows that: (1) the relevant English translation is 
literal and direct, and no contradictory evidence of shades of 
meaning or other relevant meanings exists; and (2) the 
non-English wording is from a common, modern language, and 
not from a dead or obscure language. 

 
o The examining attorney may also consider the context in which 

the mark is used and whether it supports translation for the 
purpose of applying the doctrine. However, the burden is on the 
applicant to show that the context in which the mark is used  
would cause an ordinary American purchaser to not translate 
the wording. 



  6

 
o If an examining attorney maintains a refusal and/or requirement 

that applies the doctrine of foreign equivalents, then the 
examining attorney must ensure there is evidence of record 
showing the relevant foreign language is a common, modern 
language. 

 
 Revisions to TMEP §1207.01(b)(vi) also include: additional guidance 

regarding dead and obscure languages; examples of evidence that may 
be used to support that a language is a common, modern language; and 
additional discussion relating to when the context of the specific goods, 
services, or marketplace circumstances may support or not support 
application of the doctrine of foreign equivalents.        
 

 Sections discussing the application of the doctrine in specific contexts, 
such as TMEP §§1207.01(b)(vi)(A)-(b)(vi)(B) for likelihood of confusion, 
§1209.03(g) for descriptiveness or genericness, §1210.05(b) for 
geographical deceptiveness, §1210.10 for geographic significance, and 
§1211.01(a)(vii) for surnames, were revised to replace previous 
guidance in each section discussing when a consumer will "stop and 
translate" non-English wording with a cross reference to 
§1207.01(b)(vi). 

 
_____________________________________________________________ 
 
Appeal Briefs 
 
Applicant's Appeal Brief (TMEP §1501.02(a)) 
 
Added the following: 
 

 If an applicant, in its appeal brief, does not assert an argument made 
during prosecution, such argument may be deemed waived by the 
Board. See In re Katch, LLC, Ser. No. 86301765, 2019 TTAB LEXIS 154, 
at *3-4 (2019); TBMP §1203.02(g). Similarly, if an applicant's brief 
attempts to incorporate by reference an argument made during 
prosecution, such argument may be deemed to have been forfeited. In 
re Princeton Equity Grp. LLC, Ser. No. 97397212, 2025 TTAB LEXIS 242, 
at *9 (2025). 

 
Examining Attorney's Appeal Brief (TMEP §1501.02(b)) 
 
Added the following:  
 

 The examining attorney's appeal brief must not incorporate by reference 
any argument made in previous Office actions. See In re Princeton 
Equity Grp. LLC, Ser. No. 97397212, 2025 TTAB LEXIS 242, at *9 
(2025) ("Parties whose briefs purport to incorporate by reference 
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arguments made during prosecution will be held to have failed thereby 
to present whatever arguments the incorporation statement purports to 
cover to the Board and will be deemed to have forfeited them"). 

 
_____________________________________________________________ 
 
Petitions to the Director 
 
Evidence and Proof of Facts (TMEP §1705.03) 
 
Revised to clarify that when facts are to be proved on petition, petitioner must 
submit proof in the form of verified statements signed by someone with 
firsthand knowledge of the facts to be proved in accordance with 37 C.F.R. 
§2.146(c)(1).  
 

 A petition must include a statement of the relevant facts and be 
accompanied by any evidence to be considered.  37 C.F.R. §§2.146(c), 
2.147(a)(2)(ii)-(iii), (b)(2)(i)-(iii). Any recitation of facts or evidence 
submitted with the petition or to supplement the petition must be 
verified with an affidavit or declaration under 37 C.F.R. §2.20. 37 C.F.R. 
§§2.146(c), 2.147(a)(2)(iii), (b)(2)(i). When facts are to be proved on 
petition, petitioner must submit proof in the form of verified statements 
signed by someone with firsthand knowledge of the facts to be proved. 
37 C.F.R. §2.146(c)(1). For example, if the petitioner seeks waiver of a 
provision of the rules under 37 C.F.R. §2.146(a)(5) and §2.148, a 
declaration or affidavit submitted as evidence of an extraordinary 
situation must be signed by an individual with firsthand knowledge of 
the circumstances asserted to be extraordinary. See TMEP §1708 
regarding petitions to the Director seeking waiver of rules. 
 

_____________________________________________________________ 
 
Petition to Revive  
 
Response to Nonfinal Office Action (TMEP §1714.01(a)(i)) 
 
Clarified procedures for when an applicant asserts non-receipt of a nonfinal 
Office action: 
 

 Assertion of Non-Receipt of the Office Action. If the applicant states in 
the petition that they did not receive the Office action, the applicant 
does not include a response to the Office action in the petition, and the 
petition is granted, the application will be revived and returned to the 
examining attorney to conduct a new search for conflicting marks. If the 
examining attorney determines that a new refusal or requirement must 
be issued, the examining attorney will issue a new Office action with a 
new response period. If all issues previously raised remain the same, 
the examining attorney will issue a notice to the applicant directing the 
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applicant to view the previously issued Office action on the Trademark 
Status and Document Retrieval (TSDR) portal on the USPTO website at 
https://tsdr.uspto.gov/, and provide the applicant with a new response 
period in which to file a response. See TMEP §711 regarding the deadline 
for response to an Office action.  

 An applicant may not assert again that they did not receive the same 
Office action or notification in a subsequent petition.  37 C.F.R. 
§2.66(b)(3). 

 If the applicant states in the petition that they did not receive the Office 
action, but they include a response to the Office action in the petition, 
and the petition is granted, the application will be revived and returned 
to the examining attorney to conduct a new search for conflicting marks. 
If the response resolves all outstanding refusals or requirements, and 
the application is in condition for publication, the examining attorney 
will approve the application for publication. If the response with the 
petition does not resolve all outstanding refusals or requirements, the 
examining attorney will issue a new nonfinal Office action or final Office 
action, as appropriate, with a new response period. 

 
Response to Final Office Action (TMEP §1714.01(a)(ii)) 
 
Clarified procedures for when an applicant asserts non-receipt of a final Office 
action: 
 

 Assertion of Non-Receipt of the Office Action.  If the applicant states in 
the petition that they did not receive the Office action, the applicant 
does not include a response to the Office action in the petition, and the 
petition is granted, the application will be revived and returned to the 
examining attorney to conduct a new search for conflicting marks. If the 
examining attorney determines that a new refusal or requirement must 
be issued, the examining attorney will issue a new Office action with a 
new response period. If all issues previously raised remain the same, 
the examining attorney will issue a notice ("Subsequent Final Action") 
to the applicant directing them to view the previously issued Office 
action on the TSDR portal on the USPTO website at 
https://tsdr.uspto.gov/, and provide the applicant with a new response 
period in which to file a response. See TMEP §711 regarding the deadline 
for response to an Office action. 

 An applicant may not assert again that they did not receive the final 
Office action or notification in a subsequent petition.  37 C.F.R. 
§2.66(b)(3). 

 If the applicant states in the petition that they did not receive the Office 
action, but they include a response to the Office action in the petition, 
and the petition is granted, the application will be revived and returned 
to the examining attorney to conduct a new search for conflicting marks. 
If the response resolves all outstanding refusals or requirements, and 
the application is in condition for publication, the examining attorney 
will approve the application for publication. If the response with the 
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petition does not resolve all outstanding refusals or requirements, the 
examining attorney will follow the procedures in TMEP §§715.03-
715.03(b) for processing a response to a final Office action. 
 

_____________________________________________________________ 
 
Section 66(a)  
 
Correspondence in Section 66(a) Applications and Registrations 
(TMEP §609.01(a))  
 
Updated to clarify that the application filing receipt is sent to the applicant and 
that correspondence that must be notified to the IB is routed by the IB to the 
representative designated in the international registration, or if no such 
representative is designated, directly to the applicant.  
 
TMEP §1904.02(i) (Correspondence Address) was revised in accordance with 
the changes in §609.01(a). 
 
Replacement (TMEP §1904.12) 
  
Updated to reflect changes to replacement procedures in accordance with 
Partial Replacement of an Earlier National Registration or Registrations by an 
International Registration, 90 Fed. Reg. 23288 (June 2, 2025). 
 
 
 


