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The Short Artificial Intelligence Comment on MPEP2018_Sect2106:  NO  IMPROVEMENT. 
Sigram Schindler*)
 

TU Berlin & TELES Patent Rights International GmbH

www.fstp-expert-system.com 

In the FSTP-Project the above term “Artificial Intelligence, AI” does not have the usual free-style meaning, but 
stands for “Deterministic Mathematical Artificial Intelligence, AI” 1.a). This specific rigorous scientific approach to 
applying Substantive Patent Law (“SPL”) is possible[e.g.415,440] and absolutely indispensable for guaranteeing 
consistency to the Supreme Court’s framework over all claimed inventions (as shown by e.g.[e.g.415,423]). The 
MPEP2018_Sect2106 is not of this rigor and hence can’t provide this consistency and scientificity of SPL-prece
dents, e.g. about all DNAtech-“ETCIs” (“Emerging Technology Claimed Inventions”). 

To guarantee this consistency, i.e. for achieving this rigor, this MPEP2018_Sect2106 would have had to remove 
the legal errors (comprised by its preceding versions of the “USPTO’s guidance on subject matter eligibility”) – 
and with them the so implied disastrous vagueness[e.g.415], especially of the ●BRI and USPTO’s ●incomplete in
terpretation of the Supreme Court’s PE-analysis – which it both does not do. All such legal errors are discussed 
in detail in several preceding FSTP-publications[e.g.415,423] (2 of which are just quoted, belowb)). 

It is important to note that the Supreme Court, when launching for the US-SPL by its “MBA framework”c) a 
paradigm refinement[335] for improving ETCIs’ protection by SPL, explicitly invited improvementsd) for it. Due to 
the well-known “paradigm paralysis”[335] this paradigm refinement is (as usual) only slowly and only partially and 
hence faultily accepted by this community. Yet, it nevertheless will soon come to its correct end – enforced by 
its practical&economical&cognitional incredible advantages for any patent-/innovation-business[9] – which most 
of Section2106 will not survive. History teaches this clearly: Through all paradigm refinements for achieving the 
scientification of the model/theory/practice/… based on this paradigm, here of the ‘classical’ SPL interpretation. 

	 The ‘BRI’ legal error. The BRI has always been a bone of contention between the patent com
munity[e.g.37] and the USPTO (loving its sweeping interpretability, even comprising nonsense-inter
pretations[364]) – but is also supported by opinion makers therein – and contradicts the Supreme 
Court’s MBA-frameworke), which precisely defined it in Biosig. Scientifically the BRI is an indefini
te alias indefinable notionf) (in spite of[56] itself being indefinite) – legally: a ‘vague legal concept’ f). 

	 The ‘MBA framework interpretation’ legal error. According to the MBA-framework definition this inter
pretation comprises several evident (and mathematically provable) independent legal errorsg)/[415,423], 
such as *’transforms the nature …’ and *’significantly more …’. This interpretation fails to determine 
their precise meanings – as it is provided in[e.g.415,423], but unfortunately not grasped by the authors of this 

1 .a – focused on an invention’s “definiteness, DE”, “patent-eligibility, PE”, and “patentability, PA”, hence inevitably comprising also 
the “claim interpretation” for this invention’s claim construction – 

.b NOTE: Any legal error in an ETCI’s “Knowledge Representation, KR” is an inconsistency to the Supreme Court’s MBA frame
work. A cohesive and didactical presentation will come with[182] before the end of the year, see also the IES prototype[e.g. 440]. 

.c The “MBA” abbreviates the “KSR/Bilski/Mayo/Myriad/Biosig/Alice” – using the initials of their most crucial Supreme Court decisions.
  .d Justice Breyer[69]: “Different judges can have different interpretations. All you’re getting is mine, ok? I think it’s easy to say that 

Archimedes can’t just go to a boat builder and say, apply my idea [i.e. the natural phenomenon of a boats’ water displacement] …. 
Everybody agrees with that. But now we try to take that word “apply” and give content to it. And what I suspect, in my opinion, 
Mayo did and Bilski and the other cases, is to sketch an outer shell [i.e. framework] of the content, hoping that the experts, you
and the other lawyers and the CAFC, could fill in a little better than we had done the content of that shell…“ [highlights added]

  .e Justice Ginsberg[81,127] (as to BRIUSPTO’s untenability): “It cannot be sufficient that a court can ascribe some meaning to a patent’s 
claims ... post hoc”, and Constitution authorized “…to inventors the exclusive right to their  discoveries, ..“ [highlights added]

  .f Chief Justice Roberts[279] (as to the coexistence of the BRIUSPTO and the BRICAFC[56]): “…it's a very extraordinary animal in legal
culture to have two different proceedings addressing the same question that lead to different results. …. I'm sorry. It just seems
to me that's a bizarre way to decide a legal question.”. 

.g – caused by ignoring its linguistic & legal implicationsd) (as not interpreting parts of its definition, e.g. in Alice[e.g.415], although this com
plete interpretation is evidently necessary for the meaningfulness of the Supreme Court’s ‘framework’ definition[e.g.415]). Analytic Philoso
phy tells us that such absolutely indispensable cognitions are constitutive for correct thinking. Thereby this MPEP version’s additional 
tiny progress towards grasping the MBA framework – nevertheless by now still not noticing all its notions!!! – is not an improvement. 

http:munity[e.g.37
http:www.fstp-expert-system.com
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Section2106, evidently not familiar with the AI1.a) applied here – without which the inacceptable 
vagueness of the USPTO’s preceding PE guideline[415] documents is not really improved1.g). 

This Sect2106 does not explain, why it completely ignores the simple and clean cut/defined scientific PE-criterion 
that the author determined/explained/published[415]. It hence will prevail, anyway – as any mathematically proven cognition.

In total: The MPEP2018/Sect2106 does not support by1.d) adjusting/refining the SPL-precedents about ETCIs to
their needs for improving their patent protection – i.e. through the Supreme Court’s SPL-reinterpretation yielding its 
MBA-framework. Its legal errors achieve the contrary by the sweeping vagueness that they inevitably imply[415,423]. 

The FSTP-Project’s Reference List 
FSTP = Facts Screening/Transforming/Presenting (Version of 26.02.2018*)) 

Most of the FSTP-Project papers below are written in preparation of the textbook[182] – i.e. are not fully self-explanatory independent of their predecessors.
[1] Highest Courts’ Patent Precedents in Mayo/Myriad/CLS/Ultramercial/LBC: ‘Inventive Concepts’ Accepted, – ‘Abstract Ideas’ Next? Patenting Emerging Technologies'. Inventions Now without Intricacies”*). 

[2] AIT: “Advanced Information Technology” alias “Artificial Intelligence Technology” denotes 
cutting edge IT areas, e.g. Knowledge Representation(KR)/ Description Logic (DL)/ Natural
Language (NL)/ Semantics/ Semiotics/ System Design/… just as MAI & MKR: “Mathematical
Artificial Intelligence & Mathematical Knowledge Representation”, the resilient fundament of
AIT and ”Facts Screening/Transforming/Presenting, FSTP”-Technology, both developed here.—
currently most of it still being in ‘status nascendiii’[182]

[3] R . Br ac hm ann, H. Le ve sque : “Kno wle dge Rep res en t. & R eas on ing ”, E ls ev ier , 2004 .
[4] F.  Baa der, D . Ca lv ane se, D . M cG uines s, D . Nard i , P.  Pa tel -Schn eider : “T he De scr ip ti on Log ic H and boo k ”, C UP, 201 0.

[5] S. Schindler: “Math. Modeling SPL Top-Down vs. Bottom-Up”, Yokohama, 2012*)
[6] S .  Sch in dle r, “F ST P”  pat . app l. : “TH E F ST P EXPERT  SYST EM ”,  20 12 *) . 
[7] S .  Sch in dle r, “ DS” p at.  app l. : “AN IN NOVAT IO N EXPERT SYST EM , IES, &  IT S PT R- DS”, 201 3 *) . 
[8] S .  Sch in dle r, J . Sc hu lze : “Tec hn ica l Re por t # 1 o n ‘90 2 PTR ”, 201 4.

[9] .a S. Schindler, “Patent Business – Before Shake-up”, 2013*). 
.b S. Schindler, “Patent Business – Before Shake-up”, 2015*). 
.c S. Schindler, “Patent Business – Before Shake-up”, 2018, to be publ. soon.

[10] SSBG's  AB to CAF C in L BC, 201 3 *) . 
[11] S .  Sch in dle r, “ inC ” pa t.  appl .:  “ inC  EN ABL ED  SEM I- AU TO. T EST S OF PAT ENT S”, 2013 * ) . 
[12] C . Cor rea : “Han dbo ok  on  Prot.  o f IP  u nder  WT O Ru le s ”,  EE, 2 010 .
[13] N . K lun ker : "H arm oni si erun gs bes t.  im  m a t.  Pa te n tr ech t” ,  M PI, 2010 .
[14] “U SPT O/M PEP: “211 1 Claim  In te rpreta ti o n;  Broa des t Rea son . In terp re ta tion ”) . 
[15] S .  Sch in dle r:  “KR Suppo r t fo r SPL Pr eced en ts ”, Ba rce lo na, e KN OW-201 4 *) . 
[16] J . Da i ly , S.  Kie ff: “Any t. und er the  Sun M ade b y Hum ans SPL D oc tr ine as  End . Ins ti t.  for Comm . Inno va ti on ”, S tan ford /GWU *) . 
[17] C AF C En  ba nc  He ar ing  i n L BC,  12 .09 .201 3.
[18] U SSC: SSBG ’s  AB in CL S, 07 .10 .20 13 *) . 
[19] U SSC: SSBG ’s  AB in W il dTang t, 23 .09 .20 13 *) . 
[20] U SPTO , “ In te ll ec tua l Pr oper ty an d the U S Econom y : IND USTR . IN FO CU S”, 2 012 *) . 
[21] K . O'M al le y:  Key no te Add res s,  IPO , 2013 * ) . 
[22] S .  Sch in dle r,  “An In ven tor V ie w a t th e G rac e Per io d ”, K ie v, 20 13 *) . 
[23] S .  Sch in dle r,  “The  IES and  i nC Enab led  SPL T es ts ”, M uni ch , 2 013 *) . 
[24] S .  Sch in dle r,  “T wo Fu nd. The orem s o f ‘M a th . Inno va ti on Scienc e’ ” , Ho ng Ko ng,  ECM -201 3 *) . 
[25] S .  Sch in dle r, A . Pa sc hke , S . Ram akr ishn a,  “Fo rm . Leg . Rea s.  tha t an  Inve n. Sa tis . SPL ”, Bo log na, J U R IX-2 013 *) . 
[26] U SSC: SSBG ’s  AB in B i ls ki , 0 6.0 8.2 009 *) . 
[27] T.  Ben ch- Cap on, F. C oene n:  “ Isom o. and  Leg al  Kno wledge  Bas ed Sys tem s ”, A I&La w, 19 92 *) . 
[28] N . F uc hs,  R . Sch wi tte r.  " A tt. to  Con . E. ",  199 6. 
[29] A .  Pas ch ke:  “Rules / Log i c Pro gramm in g in the  Web ”. 7 . ISS, Ga lwa y, 20 11.
[30] K .  Ash le y, V . Wa lk er,  “Fr om  In fo.  to  Arg. R e tr . for Le ga l Cas es ”, Bo lo gna , JU R IX-2 013 *) . 
[31] CAF C, H . in Ora c le / Goog le , “As to Co pyr ig h ta bi l i ty o f the J ava  Pla tf. ” , 0 6.1 2.2 013 .
[32] S .  Sch in dle r,  “A KR  Bas ed Inn o. E . Sys . ( IES) for U S SPL Prec eds ”, Phuk e t, IC IIM -2 014 * ) .2
[33] S .  Sch in dle r,  “S ta tu s Repo r t abo u t th e F ST P Pro to typ e ”, H yde raba d, G IPC-20 14.
[34] S . Sch in dle r, “S ta tu s o f the  F STP Pro to type ”,  M osco w,  L ESI,  20 14.
[35] S .  Sch in dle r,  IPR -M EM O: “De fin i t io na l Di s tin c tion s be twe en ─ a nd Comm on Ba se  Ne ede d o f ─ Su bs. Tra dem ark La w, Subs . Cop yr igh t L a w, a nd Subs . Pa ten t La w”, in pr ep. 
[36] S .  Sch in dle r,  “Boon  an d Ba ne o f In ven ti ve  Co nce p ts a nd Re fi ned  C la im Co ns tructi o n  i n the  Suprem e Cour t' s Ne w Pa ten t Pre ced en ts",  Ber ke ley , IPSC, 08 .08 .20 14 *) . 
[37] D . Bey, C . Co trop ia , "The U nrea son ablen es s o f the BR I S ta ndar d" , A IPLA, 2009 * ) . 
[38] C AF C,  Tra ns cr ip t o f the Hea ri ng in  T EL ES v s.  C ISCO /U SPTO , 08. 01. 2014 * ) . 
[39] C AF C, Tra ns cr ip t o f the en ban c Hear in g in CL S v s. AL ICE, 08. 02. 2013 * ) . 
[40] SSBG's  Br ie f to the C AFC  in ca se '453 * ) . 
[41] SSBG's  Br ie f to the C AFC in ca se '902 * ) . 
[42] SSBG's  Am icu s Br ie f to the CAF C in ca se CL S, 0 6.1 2.2 012 *) . 
[43] S .  Sch in dle r, “L AC ” pa t.  appl .: „Sem i- Au to.  Ge n. /Cu s tom . o f ( A ll)  C on firm a tiv e L ega l Ar g.  Ch ains  (L AC s)  i n a  C I`s SPL Te s t, En ab led  b y Its Inve n tiv e Con cep ts ”, 2014 * ) . 
[44] R . Ra der,  S. Sch ind le r: Pane l di sc . " Pa ten ts on Li fe Scien ces ",  Ber li n, L ESI, 20 12.
[45] U SSC: SSBG ’s  AB a s to C IIs , 28. 01. 20 14 *) . 
[46] S .  Sch in dle r: " Au tom . D er iv . o f Leg . Arg . Cha in s ( L AC s) from  Argua b le Su b te s ts ( AST s) o f a Claim ed In ven ti on' s Te s t for Sa ti s fy ing . SPL" , U War sa w, 24 .05 .201 4 *) . 
[47] S .  Sch in dle r: " Au tom a ti c Gen era tio n o f A l l ASTs  fo r a n Inv en tio n's  SPL Te s t". * ) . 
[48] U SPTO /M PEP, “201 2 Pro c.  fo r Sub j . M a t.  El i. . .. o f Pro . Claim s In v. La ws o f N a tu re ”, 2 012 *) . 
[49] U SPTO /M PEP, Su pp.  Ex . G uidel i . for De term . Com pl i.  wi th 3 5 U. S. C. 11 2; M PEP 217 1 *) . 
[50] N AUT ILU S v.  B IO SIG,  PFC , 2 013 *) . 
[51] B IO SIG , Res pond en t, 2013 * )
[52] Pub l ic  Kno wledge  e t a l. , AB,  20 13 *) . 
[53] Am a zon  e t a l. , AB,  20 13 *) . 
[54] Wh i te H ous e, FACT SHEET - .. . the  Pre sid . ’s Ca l l to Str . Ou r PS a nd Fos ter  In no. , 2014 * ) . 
[55] B . R us sel : “Pr i nc ip ia M athem a ti ca ”, see  wi ki ped ia.

[56] CAFC Decision Phillips v. AWH Corp., 12.07.2005 
[57] M . Ade lm an,  R . Rade r,  J.  Thom as : "C ase s and  M ater ia ls  on  Pa te n t La w" , Wes t AP,  20 09.
[58] SSBG's  Am icu s Br ie f to the  Supr em e Cou r t as  to i ts ( In) De fi ni ten es s Q ues t’ s , 0 3.0 3, 201 4 *) . 
[59] S .  Sch in dle r, “ UI ” pa t.  appl .:  “An IES Cap . o f S- Au to. Ge n. / In vo king A l l L ACs  in  th e SPL-T …,  Ean . b y  InC s ”, 20 14 *) . 
[60] S . Sch in dle r:  " Au to.  D er.  o f A ll  A rg.  C ha ins  Le g.  De f. Pa tenti n g/ Pa ten ted In ven ti on s" , ISPIM , M ontrea l, 6. 10. 2014 , * ) . 
[61] H . We gner : " Ind f.,  th e S l. G ian t in SPL ", www.  la ip la .ne t/h al - we gner s- top- ten -pa ten t-c ase s/ .
[62] . a) C AF C dec i si on on ree xam ina ti on o f U .S. Pa t. No . 7,1 45, 902 , 2 1.0 2.2 014 *) . 
[63] . b) C AF C dec i si on on ree xam ina ti on o f U .S. Pa t. No 6 ,954 ,45 3, 04 .04 .20 14 *) . 

[64] B. Wegner, S. Schindler: "A Mathe. Structure Modeling Inventions", Coimbra, CICM-2014*). 
[65] SSBG’s Pe ti t i on  to  the C AFC  fo r Reh ear ing En Ba nc in  the ‘9 02 ca se, 18 .04 .20 14 *) .  
[66] C AF C:  VED ER I vs . G OOG LE, 14. 03. 2014
[67] C AF C:  TH ERASENSE de ci s ion , 2 5.0 5.2 011
[68] B . Fiac co:  Am icu s Br ie f to the C AF C in VERSAT A v.  SAP&USPTO , 24. 03. 14 *) . 

[69] USSC, Transcript of the oral argument in Alice Corp. v. CLS Bank, 31.03.2014*). 
[70] R . Ra der,  Ke yno te  Spee ch : “Pa t. La w and Li ti . Ab. ” , ED Te x Be nch an d Bar C on f., 01 .11 .20 13 *) . 
[71] S .  Sch in dle r, Keyn o te  Spe ech : “e Kno wledge o f SPL – Tr ai l B la zer i n to  the Inn ova ti on Age ”, Bar ce lon a, e KNO W-2 014 *) . 
[72] . a) S . Sc hind ler : “T he USSC' s ‘SPL In i t. ’ : Sci . Its  SPL In terp reta . Rem ove s 3 Ev erg . SPL Obsc ur i t i es ”, PR, 08. 04. 201 4 *) .   

. b) S . Sc hind ler : “T he Su prem e C our t’ s ‘SPL In i t ia ti ve ’:  Sc i.  Its SPL  In t. Rem . 3 Ever g. SPL Ob sc . and En. Au to . in a C I’ s SPL Tes ts a nd Ar g. Ch ains ”, Hon olu lu , IAM 20 14 S, 18 .07 .14 *) . 
[73] . a) U SPTO/M PEP:  “20 14 Pr oce dure  For  Sub je c t M atter  El ig ib i li ty  Ana ly s is O f C la im s Rec i tin g Or Inv ol v ing  La ws O f N a tu re/ Na tura l Pr i nc ip le s,  N a tu ra l Phen om ena,  And /Or Na tur al  Produ c ts ”, [48 ,49 ],  201 4 *) . 

. b) M EM OR AN D UM : “Pre lim . Exam in.  Ins tru c tion s in v ie w o f Al ice  v . CL S”*) .  
[74] B .  Wegne r:  "Th e M a th . Ba ckg roun d o f Pr ov ing In Cs  Base d Claim ed In v.  Sa tis fi es  SPL ”,  7.  G IPC,  M um ba i, 16. 01. 201 5. *)
[75] C AF C Orde r a s to den ia l [65 ], 27 .05 .20 14
[76] D . Cro uc h: “En Ba nc Fed . Cir . Pa ne l Chan ge s the La w o f Claim C on s tru cti o n ”, 13 .07 .20 05 *) . 
[77] V ideo o f the U SPTO Hea ri ng, 09 .05 .20 14 *) . 
[78] R . Ra der, Ke yno te Sp eec h a t GT IF , G ene va,  20 14 and  L ESI,  M osc o w, 2 014
[79] S .  Sch in dle r:  “On  the BR I- Sch ism in the  U S N PS … ”, pub l. 22 .05 .20 14. * )
[80] U SSC: SSBG ’s  P fC in  th e ‘90 2 cas e, Dr a ft_ V.1 33_o f_ [1 21] , p ub l. 14 .07 .201 4 *) .    

[81] S. Schindler: “To Whom is Interested in the Supreme Court’s Biosig Decision”*)
[82] R . De Be rard in e: “ In no. Cor p. Per . ” , F CBA *) . 
[83] SSBG’s Pe ti t i on  to  the C AFC  fo r Reh ear ing En Ba nc in  the ‘4 53 ca se, 09 .06 .20 14 *) . 
[84] C AF C ’s  Ord er as to  de nial  [8 3] , 1 4.0 7.2 014 *) . 
[85] C AF C:  “A t Thr ee De cade s ”, DC , 2 012 . 
[86] S .  Sch in dle r Fo und a tion : “T ran sa tla n tic C oop . for Gro wth a nd Se cur i ty ” , DC , 2 011 .
[87] D PM A: “Re cen t Dev elopm en ts an d Tr end s in U S Pa ten t La w“, M unic h, 201 2.
[88] F CBA: “ Inn o., Tra de, F is . Rea l. ” , Co l.  S. , 2 013 .
[89] L ESI: GT IF , G ene va,  20 14. 
[90] F CBA: “Sh arp . C. M an . ”, Ash ev il le , N. C. , 2014
[91] B . Wegne r,  S . Schind ler : "A M a th.  KR M od. for C la im  In ter .. & Con ." , in pre p.
[92] SSBG’s Pe ti t i on  fo r Wr i t o f C er tior ar i to the  Supr em e Cou r t i n the ‘453 ca se , 0 6.1 0.2 014 *) . 
[93] E . M orr i s:  “Wha t is ‘T ech no log y’? ”,  IU I. N. *)
[94] E .  M orr i s: “Al i ce ,  Ar ti f i ce, an d Ac ti on – and U l tr am erci al ” ,  IU I. N., 08 .07 .20 14 *) .  
[95] S .  Sch in dle r, ArAc PEP-M EM O:  “Ar ti f i ce,  Ac ti on, an d the Pa t.- El i.  Prob . ” , in pre p., 20 14. 
[96] A . C hopr a: “De er in  the Hea dl ig h ts. Re spo nse o f Inc um ben t F irm s to …  ” , Sc hoo l o f M ana gem en t, Fr ibo urg , 2 014 *) . 
[97] S .  Sch in dle r, D is InTe ch-M EM O:  “R &D o n Pa t. Tec h. : E ff. and  Sa fe ty Boo s t. ” , in pre p., 20 14. 
[98] G . Bo olos , J . Bu rge ss , R. Je ffr ey : “Com puta b il i ty and Lo gi c ”, C am bridg e U P, 200 7.
[99] A .  H ir sh fel d,  A le xan dr ia, PTO,  22 .07 .20 14 *) . 
[100] C . Ch un:  “PTO ’s  Scr u tiny on  So ftwa re Pa te n ts Pa ying O ff” , La w36 0, N .Y. *) . 
[101] P . M ich el , Ke yno te,  PTO, 2 2.0 7.2 014 . 
[102] D . Jo nes , A lex and ria , PT O, 22. 07. 201 4.
[103] R . Gom ulki e wic z,  Sea ttl e, CASRIP, 25 .07 .14 . 
[104] M . L em ley , Sea ttl e , CASR IP, 2 5.0 7.2 014 . 
[105] D . Jo nes , Se a ttle , C ASR IP, 2 5.0 7.2 014 . 
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