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PROCEEDTINGS
(9:03 a.m.)

MS. JENKINS: Are we ready to start?
Yes, yes, yes. 1I've got a nod, Mark we're going
to start. Mark told me we should start. Are we
good?

So, welcome. Welcome to the August 2nd
PPAC Meeting. I looked at my notes from our main
meeting and I keep saying time passes so quickly
and it does. And here we are in August and very
excited about the many initiatives that the office
is doing, but I obviously will leave all the
exciting news the Director. We usually start
introducing the Director so I will do that.
Andrei TIancu, Under Secretary of Commerce to
Intellectual Property and Director of the U.S.
PTO. If you would share some comments and then at
the end we'll go around and introduce everyone at
the table. So, welcome.

MR. IANCU: Sure. Thank you Marylee.
So good to see everybody here once again. It's a

pleasure to be with all of you and as I was
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mentioning to Marylee before we got going, we're
beginning to measure our lives by PPAC acts and
PPAC increments. So this is my PPAC increment so
to speak. But it's great to be together.

So let me talk a little bit about some
of the events at the PTO in the past few months
since we have last met. Obviously, as you all
know one of the most exciting events that we've
had this year is the issuance of patent to number
10 million. It was a fantastic event and we have
used it and continue to use it as an opportunity
to discuss the history of the patent system, the
great benefits the patent system and intellectual
property brings to the United States economy,
culture, history, and the like. And we have
marked the day with events and we continue to be
celebrate it throughout the summer.

The patent was signed as usual by myself
as a director but more importantly in this case it
was signed by the President of the United States
and also the Secretary of Commerce. The signing

ceremony was at the White House in the Oval Office
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and it was a remarkable event. First of all let
me just say that it was important for me and for
the office that the PPAC was represented at the
ceremony. Marylee was there for the ceremony and
I think she will agree that it was a very
meaningful event for the IP system.

Patents at the beginning of our history
were always signed by the President of the United
States. George Washington signed the first patent
obviously and all the presidents through John
Quincy Adams signed patents. But since John
Quincy Adams only two presidents signed patents;
Gerald Ford signed a patent in 1976 as a ceremony
for the bicentennial and now President Trump
signed a patent Number 10 million.

Obviously IP and the patent system are
critically important to this administration but
even more importantly they have become an
increasingly important part of the economy and our
growth. So patent 10 million is an opportunity
for us all to recognize the importance of our

system.
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So other than the fun ceremonies we are
also engaged in a number of activities and policy
considerations. Let me talk about some of them,
and in no particular order, but let me just start
with section 101. Since we last met we have
issued a couple of memoranda to our examining core
about how to implement Section 101.

The first one we issued in the last few
months is what has been called for better or worse
the Berkheimer Memo. That memo deals with step
two of the Alice Mayo Framework and addresses how
examiners are to think about conventionality in
the 101 analysis and how to document it.

We have also issued what's been called
the Vanda Memo in light of the Vanda case that
preceded it. And it deals with method of
treatment claims and how to deal with those within
Section 101.

We are continuing to work on a more
comprehensive section 101 guidance and hopefully
in the coming months we will have more to say on

that issue. We are working on various issues
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coming out of the PTAB.

And some particular examples, we issued
a Notice of Proposed Rulemaking recently on the
claim construction standards during post grant
proceedings. That's NPRM, as it is called, Notice
of Proposed Rulemaking was out for public comment.
The public comment period closed on July 9th. We
received more than 350 comments and we are
currently reviewing them all and addressing the
various issues that have come up from the
comments.

We are working on the amendment process
for four post grant proceedings and were looking
towards issuing guidance on amendments and the
process for amendments, again in the next few
weeks or months.

A few guideposts, we believe that
amendments in post grant proceedings should be
done during the post grant proceedings themselves.
We think the statutes asks for us to allow for
that. We think they should be completed under

normal circumstances in the 12 months prescribed
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by the by the statute. We think they should be
fully participatory because they are intraparty
processes, so that means that both the patent
owner and the petitioners should have an
opportunity to participate in the amendments.

There are other issues that we're
looking at but those are some of the main
parameters. And we're trying to figure out
exactly how to make the schedule work and all the
other requirements to meet the various parameters.
We're looking a variety of other issues with
respect to the PTAB such as the trial practice
guide and the like.

Last time I believe I mentioned that
we're also looking at the initial search process.
The search that examiners conduct during the
initial examination; I believe that surfacing the
best prior art is critically important to
conducting a good examination and issuing good
patents. So we're looking towards helping
examiners do that search, perhaps with enhanced

technology, perhaps with other tools such as
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training or collaboration between examiners and
the like. And we have an internal task force
that's focused on those issues.

Overall and those are Jjust some of the
examples. Happy to answer questions if anybody
has questions. We're working a lot of other
issues as well. Overall I personally believe that
it is important for the IP system and
practitioners in the IP system beginning with
folks at the PTO and all of you and everybody else
who participates to engage in, what I call, a new
dialogue about IP and patents and the like.

I think it is critically important for
our economy and for our country that as leaders in
this field we communicate the importance of
innovation, the critical role played by inventors
and entrepreneurs in our innovation and
entrepreneurial ecosystems and the great benefits
all of this activity brings to the United States.
So I think all the policy considerations should
keep that in mind and the discussions should have

that in mind and promote the great benefits of our
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wonderful system.

So I will leave you with that and I hope
you have a great set of meetings today. I looked
at the schedule and it really looks really, really
interesting. So thanks for having me here to
start the day.

MS. JENKINS: Great. Thank you. Any
questions from committee members? With respect to
-- yeah, Mark --

MR. GOODSON: This is two questions from
Marla Grossman of the American Continental Group,
one what are your IT priorities during the coming
year and second is the USPTO accelerating or
slowing down the patent end to end program?

MR. IANCU: Thanks for the question. So
IT is obviously a very high priority for us. We
are looking at all aspects of our IT systems. The
IT systems are very important for our examiners to
conduct their work on a day-to-day basis. They're
obviously very important to our stakeholders
because they interact with our office in large

part through electronic means.
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So one of the main things that we are
looking at is trying to find ways to bring us to
the most up to date technologies. So instead of
continuously and incrementally update the systems,
which we have to do. It would be great to find
the very latest technologies and potentially
perhaps leapfrog our current state. This is a
long-term project, it's not something that can be
done overnight. But we are looking at that and
frankly a great place to start would be with a
search activities and the state of the art
technologies that can be added to help examiners
with that process. So anyway that's just that's
just one example and we're working towards all
that.

With respect to your second question
about patents end to end, I will defer to Drew and
the patents group to address that.

MR. HIRSHFIELD: Sure. So there is no
plan to slow down patents end to end and rather we
have every plan to continue moving forward. I

don't know if accelerate is the right word, I
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think right now we're still determining the best
path forward. I know that we've made some good
progress with some of the examiners tools,
particularly the official correspondence tool has
been a success and I know we're making some steady
progress in our search tool. So a long way to say
that the patents end to end is continuing, is a
big focus of ours, and will remain a focus.

MR. WALKER: Director Iancu, I just want
to make a comment and thank you for the leadership
on 101 because having been in this patent business
for over 30 years, you know when I started the CFC
was just created and there was a lot of wind in
our sales to keep the peace system going and
people were very enthused and now that wind has
died down, it's non- existent and blowing in her
face with a lot of this 101 jurisprudence.

And I think as part of your platform the
business community has a sense now that patents
are not as valuable as they were. And you have to
Defend Trade Secrets Act so people are looking

more at trade secret protection in lieu of patent

13



10

11

12

13

14

15

16

17

18

19

20

21

22

14
protection, which is not in my opinion a great
thing because you don't have the social contract
where you are trading publication of information,
of innovation, in exchange for the limited rate.

So congratulations for that effort.
Thank you. And I think you'll get a lot of support
from the business community but it's a big hill to
climb to get, not Jjust the legal community, but
the business community mind around the fact that
there is still a lot of potential in the patent
system because reading the business papers, I
think do have a different sense. So thanks for
the leadership on that, it's a critically
important issue.

MR. IANCU: Thank you, Mike. I very
much appreciate that. It is true, we do have a
fairly big hill to climb but I have no doubt --
there's absolutely zero doubt in my mind that the
patent system is critically important and having a
robust patent system is critically important.

All we have to do is look at our history

from the founding of the Republic until today, and
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all the amazing technology and science and growth
that we have experienced in this country and
provided leadership to the world. And throughout
all that time, all that work was backed by our
patent system and for the patent system to
function as intended and as you're suggesting we
really need to have faith in the system. The
business community must have faith in the system.

And that's why it's critically important
to understand the needs of the business community.
Of course, the business community is not
monolithic. There are many, many different
interests and they cover a whole spectrum. There
are different technologies with different life
spans, different needs, different points of view.
That's why I believe that in everything we do we
need to have a very careful balance; we need to
listen to everybody. Understand the various
pressure points in the system and provide the
appropriate balance.

The last thing we need to do is to

ignore or downgrade the patent system that will
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have a detrimental effect in my opinion across the
board. 1Instead we need to have a robust system,
strengthen the system in a balanced fashion.

Thank you.

MS. COTTINGHAM: I'1ll follow with that
with Mike. Thank you for taking the leadership on
101. I represent the Life Sciences and Pharma
industry and particularly the venture capital
investors in that industry as well as the startup
companies.

Trade secrets 1is interesting but patents
are critical; they're absolutely critical to the
funding, to the growth of companies and getting
them off of that off the ground. And I thank you
for that guidance on the particular cases and that
sort of thing.

I'm interested in hearing what else you
see, what other opportunities you see as far as
providing a little more predictability or
certainty or simplicity in understanding the
101's. I'm constantly having to explain to

investors for example 101 isn't an issue here or
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why 101 is an issue. And also trying to
understand issue patents that that issued 10 years
ago that would never issue today and what risk
that poses to our company for example.

MR. IANCU: Sure. Thanks, Jennifer.

So, 101 is wvery important in providing additional
clarity to the to the 101 analysis is very
important. I have said before that I do believe
that there is a level of uncertainty in our patent
system as a result of the current state of Section
101 jurisprudence. I do think that there is more
that the Patent Office can do.

As you've comment and as I've mentioned
at the beginning, we have issued two guidance
memoranda on two particular aspects of 101, but
I'm hoping we can do more. And some of the
overall parameters of where I think we can go
relate to understanding exactly what are the
areas, the so to say prohibited areas or the
problematic areas that the Supreme Court has
identified. And I believe that if we look

carefully at the Supreme Court jurisprudence over
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the arc of patents history.

I think we can identify the select
issues that the Supreme Court has found
problematic. The statute itself has by and large
been the same since about 1793. There's been
Supreme Court jurisprudence since basically that
time; it's been about 200 years of the Supreme
Court looking at Section 101 and its equivalence
over history.

During that time the Supreme Court has
identified fairly narrow set of patent
applications that it thought have been
problematic. And I think that it would behoove
the system for all of us to exercise judicial
restraint and stick closely to those Supreme Court
cases. And they think if we do that I think it
will help clarify section 101 a little bit. So
that's one approach we're trying to follow and see
if we can issue some guidance that is based more
closely on our reading of those Supreme Court
cases.

MR. KNIGHT: Director, I think the

18
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initiatives on 101 are great and I think it does
promote your initiative to enhance the certainty
of the patent right so the business community and
the patent community can rely on that right.

I think another issue that we have to
face though is the difference between what happens
in examination and what happens before the Patent
Trial and Appeal Board. And I think the user
community is really concerned about the fact that
the PTO is issuing patents and those same claims
are being found to be unpatentable by the board.
And so along those lines what are the initiatives
that you have started to make certain or to
enhance the certainty of the patent right when it
goes before the board?

MR. IANCU: Thanks Bernie. I definitely
agree that it's critically important to have
certainty and predictability of issued patent
rights. And let me just touch upon some of the
initiatives at the PTAB.

I did mention the NPRM regarding claim

construction. I think this is an important issue
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when it comes to predictability. If you think
about it, whether you're a patent owner who's
trying to build a business around her patent or
you are a member of the public, a competitor let's
say, that is trying to assess somebody else's
patent.

And you're trying to decide whether you
need to design around, whether you need to license
the patent, or do something else. When you make
those decisions, when the business community makes
those decisions, it needs to be able to understand
what the scope of that patent is. And the scope
of the patent, the boundaries of a patent cannot
possibly depend on the happenstance of which
tribunal will review that patent years down the
line because you don't know whether it might be
the PTO that takes it up first or district court
or the ITC that takes it up first.

The boundaries, at least from an
objective point of view, should be the same no
matter who reviews it. And that's why we proposed

-- that's one of the main reasons we propose that

20
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the claim construction standards should be the
same. As I said we are reviewing the comments
from the public and will reach our final decisions
fairly soon.

I also think that through the post grant
process, the result of any post grant proceeding
should not be an all or nothing proposition. The
only options should not be either the patent is
completely valid or completely invalid. The
statute allows for amendments and I think it is
good for everybody; the patent owner, the public,
the patent system. If the claim is as issued
happened to be invalid or too broad, then if there
is patentable subject matter to allow the patent
owner to hone in the patent in a more appropriate
way.

So that's why I think having a robust
amendment process is critically important and we
have been working very hard at that and I think we
will have something that will go a long way
towards honing in claims during the post grant

process.
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There are a variety of other things
we're working on. Let me mention one more thing
that I did not mention in my opening comments,
which is the question of the review panel itself.
There has been some criticism out there about the
way we sometimes enhance or expand the panel. I
don't particularly subscribe to those criticisms
but I hear them. So we are working towards
clarifying that process, providing more
transparency, both to the parties in the process
as well as to the public. And again hopefully in
the next several weeks or so we'll have more to
say about that as well. So those are some
examples.

MR. KNIGHT: If I may just one follow
up. One item that when I worked here that I was
always grappling with, that I always thought would
sort of enhance the certainty of the patent right
would be when you come out with guidelines for the
patent examiners, to coordinate with the board, to
make certain the board judges are on the same page

so that they are following the same guidelines.
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Because when I worked here a lot you
know I would hear from the judges that they don't
have to follow those guidelines, but the judges do
report to you, you prepare their performance
plans. So I would think that one great initiative
would be to make certain that the board judges are
following the same guidelines that the examiners
are following.

MR. IANCU: Yeah. Thanks for the
suggestion. Let me just state the obvious; we are
one agency.

MS. JENKINS: Thank you for the
questions. Thank you for the answers and having
been at several of your speeches, when Bernie
asked that question I immediately thought of the
many times you've said this is one office. And so
as a PPAC we appreciate all the input, we've been
hearing many positive comments from the user
community about all the new initiatives.

One thing that I know I've always been
lucky because I've been on the committee for six

years and I know the office listens and I always
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tell -- when I go out I always tell folks they are
listening to you and I do believe that the
initiatives that you're doing now help to show the
user community that you truly are listening. And
trying to hear as many voices as possible to give
guidance and that helps the business, that helps
the practitioners, that it helps the courts. And
so all of these things and more that you're doing
are very exciting and you know we commend you for
doing this and in doing the initiatives on these
different issues.

On the issue that Mark brought up
quickly about IT also too the PPAC during my
tenure here has always been supportive of funding
for IT. It is wvital, crucial not only for the
office, but also for the outside as we become more
and more dependent on a paperless environment. So
anything that PAC can do to get more information
for the office of what the user community is
expressing in this area, we will certainly step up
and help in that area.

Personally it was an honor -- switching
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to the 10 million patent ceremony at the White
House, when Andrei called me and asked me to
represent the PAC. It is wonderful to see the
support from the White House for IP and for
patents and I think President Trump's signature
got even bigger when he signed it on these
ceremonial patent, which was literally this large.
So it was wonderful to see and the other thing
too, which I want to share is that the inventor
and the CEO of Raytheon were so excited to be
there they. They were so excited to have this
honor of being the 10 millionth patent. And it
was just an honor and a pleasure to be there with
you to see that enthusiasm.

MR. IANCU: Thanks for all those
comments. It really was a remarkable day between
the signing at the office and the various other
celebrations that we had it was a wonderful time
for the IP system, highlighting the best of what
we do, I think.

MS. JENKINS: So with that we'd like to

move on here. So at this point, one thing I'd
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like to do differently -- just a little
differently today is I've had a lot of comments
that we don't express where people are from, so if
we could when you introduce yourself if you can
just express more than just being a PPAC member,
obviously briefly. So Pam you want to start?

MS. SCHWARTZ: I'm Pam Schwartz. I am
the President of the Panthers Professional
Association and a member of the PPAC. So I work
for the U.S. PTO and I am a patent examiner.

MR. GOODSON: I'm Mark Goodson and I'm
an independent inventor. I come from the Dallas
Texas area.

MR. KNIGHT: My name is Bernie Knight.
I was Deputy General Counsel and General Counsel
at the PTO previously. I'm a partner at
McDermott. Will, and Emery and now I have my own
patent consulting firm.

MS. CAMACHO: 1I'm Jennifer Camacho, I'm
from Boston Massachusetts where I am the Chief
Legal Officer and a Patent Attorney at Tort

Therapeutics, which is a cancer immune-
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therapeutics company.

MR. LANG: I'm Dan Lang, I'm from San
Jose California. I'm Vice President of
Intellectual Property and Deputy General Counsel
at Cisco Systems and a member of the PPAC.

MR. WALKER: I'm Mike Walker from
Wilmington, Delaware. I was Vice President Chief
Intellectual Property Council at Dupont and
retired three years ago. Member of PPAC.

MS. JENKINS: I'm Marylee Jenkins, Chair
of PPAC and partner at Arent Fox in New York.

MR. HIRSHFIELD: Drew Hirshfield,
Commissioner for Patents, here at the USPTO.

MR. FAILE: Andrew Faile, Deputy
Commissioner for Patent Operations here at the
U.S. PTO.

MS. MARTIN-WALLACE: Valencia
Martin-Wallace. I'MS. I'm Deputy Commissioner of
Patent Quality for U.S. PTO.

MR. SEIDEL: Hi, I'm Rick Seidel, Deputy
Commissioner for Patent Administration USPTO.

MR. POWELL: I'm Mark Poweel, Deputy
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Commissioner for International Patent Cooperation.

MS. JENKINS: Okay with that -- oh thank
you, Mike. We have several of our members
unfortunately could not make it in person but they
are online, so I'm looking at the ceiling right
now. So Julie, Jeff, and Catherine are you there?

MS. FAINT: Yes, this is Catherine
Faint, I'm Vice President of the Trade Market
Union and an Interlocutory Attorney for the
Trademark Trial and Appeal Board and a member of
PPAC.

MR. SEARS: This is Jeff Sear's, I'm
Associate General Counsel and Chief Patent Counsel
at the University in New York and also a member of
PPAC.

MS. JENKINS: Not hearing Julie, so
we'll get Julie later. Just remind me. Okay, so
I would like to move forward. Can we do the next
presentation? And Director, thank you again. We
appreciate your comments, your leadership, and
look forward to the November PPAC meeting.

MR. IANCU: Thanks for having me.

28
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MR. FAILE: Okay. So in our combined
operations and quality update, we have a number of
different items to go today. I will start farming
trends. So is there a clicker? Thank you. Thank
you, Mark. I'm actually going to start with this
side.

So one of the things I thought I would
do today, we get a lot of questions about filings
and the basics of filings and how do we look at
filings here at the office. So I only have three
sides, I thought I'd spend a couple minutes
walking through filings in general and then give
some data on where we are now, where we were last
year, and hopefully what we're going to see for
the end of this year, as far as what we are
modeling.

So as everyone probably knows by now, we
run a patent model where we're basically looking
at the work that we need to do in trying to match
the appropriate staff. Obviously in patents, we
can't just take a patent examiners and have them

examine any technology. They're pretty much
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rooted in a certain technology with a little
latitude on the left and right of that technology,
but you're not generally going to assign a biotech
examiners to a computer system case, et cetera.

So one of the things we really need to
do is very specifically match our incoming hires
to the technology areas that we have, that they
have expertise in or that we will be training them
in, number one.

And number two, we want to very
carefully match the actual pendency's of all the
areas that we have with our incoming hires. So if
you can imagine we have hundreds and hundreds of
different dockets, when we hire they all have
different tendencies that turn into our aggregate
number that we're reporting on in our pendency,
such as 15.4 months average pendency.

Underneath that number is a lot of
different areas; hundreds and hundreds that have
different penances. So we're very careful to match
our hires to those areas. We can try to have as

equal a pendency as possible given the situation
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that we're in.

A huge driver of that particular
placement, the number of hires we need, where we
need to place them, is the incoming filing rates.
We look at the incoming filing rates from a
workload perspective in two different ways. We
have a new filing, we call them serialized
filings; the reason you see serialized is they
actually getting new serial number; that's a
serialized new filing. And we also have requests
for continued examination RCE work.

So we really need to be on top of how
the filings are coming in and even more
specifically where they're coming in in different
areas. So we know we're matching hires and
workload to those particular areas so we don't
have dockets that are driven too deep and we don't
have dockets that are ballooning up on the other
end of the spectrum.

So one of the questions that we often
get i1s about our filing rates and what have filing

been doing. There seems to be a narrative that
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filings have been dropping off over the years. So
what I have here in this graph is hopefully
attempt one to kind of dispel that particular
myth. What you see here and you probably can't
see the numbers on the bottom, at the very bottom
is on the far left is 1995 the year of filings and
on the far right is 2017. So you got a pretty
wide spectrum of years.

And then on the axis going up is the
number of filings per year. The numbers aren't
necessarily important for this but the graph kind
of tells the story that within the last 10,
probably 15 years we've had one dip in filing
rates and that was in a 2009 time period and we
have been steadily moving up since about 1995 or
1996 actually.

For a couple data points on the very far
right, in 2017 we had about 419,000 new cases come
in last year. That was about a.3 percent increase
over the prior year. So you can see on the last
part of that blue line, a slow little tick upward

that's a general filing rate increase that we've
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been seeing.

This year we are actually seeing --
you'll see that line go up a little bit more.
We're currently at about a 1.7 percent increase
over last year. And we've modeled in our patent
model about 1.5 percent, so we're kind of on that
target. We'll land somewhere in that end zone by
the end of the year. Again very important for us
to be predicting that for making sure we have our
workflows adequately staffed.

Another a big part of our work is RCE's
and if you think about the ratio of work it's
roughly 70 percent of our workload comes in under
serialized filings, 30 percent comes in over
RCE's. 1It's been a relative constant off
throughout the years. So in our seas you see a
little bit more of a dramatic performance. You
see an increase around the 2000 and 2006
timeframe. And as we move up lately we've been
seeing a lot of different performance in RCE's,
they have roughly been coming down and they went

up a little bit and they're coming down.
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Last year at the end of 2017 we had a
negative 6.7 percent growth so we were 6.7 percent
below what we had last year. And right now we're
even a little bit lower that we're at 7.7 percent
down from last year's numbers. So the RCE part of
the equation is coming down, we consider that
generally a good thing. We have a number of
initiatives that were designed at trying to reduce
the need for RCE's. At least in the aggregate,
the numbers seem to be reflecting on that trend;
that's an overall positive.

Go back to the very first slide and
here's just a snapshot of our monthly serialized
filings and there's a lot more unevenness as you
move down to monthly or you can even do daily.

But again we are on pace for probably about a
percent and a half increase over last year. Right
now we're running a little bit over that 1.7
percent. Again the big point I'd like to make
here is that on this particular graph, you do see
serialized but for one exception you do see

serialized filings rise throughout the years
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throughout the couple decades that this graph
shows.

So that's it for filings, they'll be a
little bit more in the afternoon presentation from
international folks about some international
filing. These are filings here domestically, of
course. So let me stop for any questions here
before we keep going on to the next point,
Jennifer.

MS. CAMACHO: I have a quick gquestion on
the serialized filings on the last -- the
composition of the serialized filings over the
last decade or so. Has the composition of brand
new disclosures versus continuations and division
changed? And does that impact how you predict
your hiring's as much as it's continuations and
divisional's tend to go to the same examiners,
someone who is familiar with the disclosure
already?

MR. FAILE: Yes, that's a good question.
Those percentages are roughly the same. The

continuation part of the filings is in the 20
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percent to maybe 30 percent, off top of my head.
They don't necessarily -- the fact that is a con
doesn't necessarily affect staffing trends because
we will match that to the technology and they'll
generally inherit their technology from the parent
case, to the extent the examiners not here, we
obviously would reassign it to the extent
examiners overburden, we possibly would reassign
it. But generally the cons counts are would be
matched up with the person that had the parent
case.

MR. KNIGHT: Just wondering, it looks --
just looking at this graph it looks like the rate
of increase in filings has -- the rate of increase
has really dropped from about 2013 to present. Is
that accurate, that from year to year the increase
has been less than less in the number of
serialized filings?

MR. FAILE: That is accurate.

MR. KNIGHT: Okay.

MR. FAILE: So Bernie makes a good

point. I probably should have pointed this out.
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If you look at the end of the line dial back about
4 or 5 years to 2013, you'll see a very slow
increase and that's anywhere from almost flat --
you know if that line was line was flat, we'd be
at zero. You see an almost flat line to it's
starting to creep up a little bit but it's still
in the 1 percent, 1.5 percent increase.

To the left of that, you see a lot of
different shapes there as we've gone through the
years. One of the big questions for us and if we
had a crystal ball or if you guys have a crystal
ball and can give me the answer, I'd love it, is
are we going to see that -- what's the behavior of
that line in the next few years?

That's really important to us to know
should we be staffing up in advance of the trend?
Should we be figuring out other ways to compensate
if the trend is going down, et cetera?

MR. LANG: Are there discernable trends
if you look at individual technology center areas,
are there trends that differ from what we see in

the aggregate?
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MR. FAILE: Yes good gquestion. So Dan
if you were to take the slide down and break it
down just by technology center, you would see a
lot of different movement. If you move down to
the work groups, which are getting more into a
monolithic block of technology and you compare
those across all the technology centers, you would
see a lot of movement there as well.

And again that's part of the very big
job ahead of us that patent ops works with our
Rick and patent admin to try to figure out how
many hires do we need, where do they need to be
placed, which is very critical. So we can chase
those down, so we can try to even out our
pendency's across the spectrum as best we can.
We'll never have that perfect, Jjust because of the
enormity of the cases that come in and the
different filing trends that you see. But if you
were to break this down you would see things
Jjumping up a lot more.

MR. LANG: Of course, you know, very

curious how it is of the different technology
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areas, what's in the IT industry versus life
science. But another question, do you see
different trends in foreign filers wversus U.S?

MR. FAILE: Not really, I believe we're
about 50/50 at the moment. We're going to talk a
little bit in the afternoon session about some
international filing trends. There's some
differences there but we haven't seen much of a
change over the last few years.

And what I can do to your previous
question, maybe next time what I'll do is I'll
break this down at least by chemical, mechanical,
electrical, maybe a little bit more so you can see
some of the different distributions depending on
areas. This is kind of just the largest block of
all incoming columns.

MS. JENKINS: Can you break it down --
sorry —-- can you break it down even further by
country?

MR. FAILE: I believe we can. Mark, do
you 1f we can break down by origin? I'm pretty

sure we can do that.
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MR. POWELL: Yeah, sure.

MR. HIRSHFIELD: We've been -- I don't
know off the top of my head what the percentages
are, Andy is correct that we're not seeing large
shifts in percentages of applications filed from
foreign countries. I know on the trademark side
there is with regard to China, there's many, many
filings. I think they've had a -- I don't
remember -- I think they overall have a 10 or 12
percent increase in filings and a bulk of that is
from Chinese filings.

I believe we're seeing a slight increase
of Chinese filings but nothing very significant,
but we can certainly follow up with those numbers.
But we have not seen what the trademark side has
seen.

MR. POWELL: We in fact have those
numbers this afternoon. We have some slides
showing the various percentages of breakdowns.
That'd be at one or so.

MS. JENKINS: It's a common question

because people are obviously noticing the activity
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in China and how their filings have significantly
increased in China alone. And then how that
impacts United States. And then obviously that
impacts resources here at the Patent Office,
examiners review. Great, thank you.

MR. FAILE: So, I'll just end with all
my quarterly ask that if there is any intel that
anyone can give us about filing rates, filing
trends, where we think things are going, it's very
helpful to us. That kind of feeds into kind of
predicting what that line is going to do to the
right of where we are now; very hopeful for us for
setting staff levels, et cetera. Kind of make
sure or try to equalize in chase pendency's down,
so thanks.

MS. JENKINS: Any other questions for
Andy? Thank you. Thank you Andy.

MR. FAILE: So now I'd like to introduce
John Cottingham, he's the Director of the CRU.

And we had a request last time; we went through
some of our design statistics for our design

TC2900. There was a similar request for the work
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that John does in the applications in proceedings
that he handles in central re-examined unit, the
CRU. So John's going to walk us through that, so
John.

MR. COTTINGHAM: Thank you, Andy. Like
Andy said I'm John Cottingham, I'm the Director of
the Central Re- examination Unit. I'm here to
kind of give an overview of what we do in the CRU
and give some statistics and stuff.

First I'd like to go over the staff of
the CRU. It consists of one SCS Director, 10
supervisory Patent Re-exam Specialists, 79
Re-examines Specialists broken out in the
different specialties; 15 chemical, 49 electrical,
and 15 mechanical. And we have a dedicated tech
support staff with which includes one supervisory
paralegal specialists, 7 paralegals, and three
legal instrument examiners. We do not handle the
designs, 2900 handles all their re-examines and
reissues.

Next, the proceedings that we handle in

the CRU include all ex-party re-examine
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proceedings along with supplemental examination
proceedings. We just recently couple of years ago
took over all reissue applications filed in
utility applications and we still handled the
legacy Inter- Party Re-examination Proceedings.

In 2012 the AIA came out and made some
significant changes. The Inter-Party Re-exam
proceedings are no longer available and they
became the inter-parties review proceedings and
were shifted to the patent trial and appeal board.

The AIA also introduced the supplemental
examination proceeding, which is a mechanism for
patent owners to have information considered,
reconsidered or corrected in an issued pattern.

Next I'd like to go over some of the
filings in the Central Re-examination Unit. On
the left is the ex-party re- exam filing requests.
It's broken out into the differing disciplines;
blue is the chemical biotech, red is electrical,
green is mechanical, and designs is the little
purple one down there. So as you can see the

filings have kind of like -- the chemical and
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mechanicals have kind of steadily stayed and the
electricals have kind of tailored off in expertly
tailored re- examines.

Supplemental file examination request
filings, since it was created in 2012 you can see
this kind of came out low and it kind of went up.
Supplemental exam's has just not been a popular
program at all. I think since 2012 we've had just
a little over 230 of them filed.

Next is just how often we find a
substantial new question in the ex- party re-exam,
which is on the left, and forward the supplemental
examination requests. In supplemental exploratory
exams we order and re-examine 95 percent of the
cases and deny about 5 percent of the time. Where
in this supplemental examination request we will
find and SNQ with substantial new questions 71
percent a time and no SNQ about 29 percent of
time. But because there is a lot more party
re-examines -- I mean the numbers can fluctuate a
lot -- the percentages fluctuate a lot more in the

supplemental exams area.



10

11

12

13

14

15

16

17

18

19

20

21

22

Next is the Legacy Inter-Parties
Re-examines. We still have some of these floating
around, about 167 of them. Seven are with
currently with this Central Re-examination Unit.
The rest are either with the pending trial appeal
board or at the CAFC at this time. We currently
have one inter- party's re-exam reopened after a
CAFC decision and six are currently stayed by the
PTAB.

Next, this is how long it takes us to
get to an order in a party reexamine and in a
supplemental examination certificate. 1In a
reexamine we're about 1.2 months to issue a grant
or deny a re-exam and to complete the supplemental
examination phase where at 1.3 months.

Time to conclude an ex-party re-examine
proceedings in supplemental examination request.
The left side, the blue side is for ex-party
re-examination. The top line is the time for all
ex=party exams to NIRC, which is the nudge to
issue a re-exam certificate and that includes

appeal. So you can see it's a much higher than if
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we have an ex-party re-exam without appeal. It
goes a lot quicker. We're right around 12 months
or about a year to complete an ex-party re-exam
from start to finish as long as there is no appeal
in it. Yes?

MR. WALKER: Hi, John. So I have a
question from our colleague Jeff Sears who's on
the line but there's a there's a delay, I'm
watching the live stream and it's hard to keep up
to speed, so I have a question from Jeff. He
wanted about timing, so he said the CRU re-examine
supplemental exam, dependency from filing to
determination of SNQ and determination from SNQ to
NIRC is fast, roughly 12 months or less, during
ordinary examination roughly 12 months to just
first action level and final disposal would be
lightning fast. So why is dependency so fast
compared to ordinary examination?

MR. COTTINGHAM: We have a lot less
cases. That's really it. We have a lot much
bigger volume in the patent court as opposed to

what we have. And then for the supplemental exams
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without appeal we average about 9 months to NIRC
and you can see even with appeal it's not much but
you got to remember there's only 237 of these or
so. So the numbers are just small.

There we go. On to reissue applications
before the CRU. We assume all the reissue
applications in the spring of 2015. Examiners can
choose to either send any -- if they were in
prosecution examiners could send us the reissue at
any point in time in prosecution and we would take
it and then we would take all new files reissue
applications. The idea was to make the handle all
reapplication so everything was uniformly done.

Here is reissue filings over the last
several years since 2013. As you can see it
started off with the core, the gray is the
chem-biotech, blue is electrical, orange is the
mechanicals, and then you can see designs kind of
creeping up in there a little bit. Now if you
look at the scale it's just -- that there's just
not a lot of -- a lot of reissues compared to like

serialized filings. And as you can see, I mean
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the RCE's -- the stripe lines are RCE filings and
the solid lines are the new filings.

This is the current inventory awaiting
first action in the CRY. Again it's broken down
by discipline; we do not have the designs in this
one since this is handled by 2900. So we're
pretty much holding steady. I mean we had a blip
up in 'l6 then and now we've kind of brought back
the inventory down a little bit in 'l7 and into
'18 as well. And that's all I have; any other
questions?

MS. JENKINS: I'm not sure you can
answer this but actually picking on something that
Bernie said and obviously the one office concept
the Director has been speaking on, when you're
doing a PTAB proceeding, getting IPR, is there any
communication, a lot of working together if
someone files a reissue? I get the impression --
and maybe this is totally wrong, that you really
operate as two separate areas.

MR. COTTINGHAM: We do operate in

separate areas. We do talk with PTAB on an
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administrative level of like, hey we do have this,
we're just you know, but we do not talk substance
of the cases. The PTAB handles their proceedings
and we handle our proceedings.

MS. JENKINS: I guess some of the
comments that I have heard is obviously a reissue
is an option but then folks get concerned that the
reissue process may take too long.

MR. COTTINGHAM: We're actually pretty
good at picking up the issues pretty quickly in
disposing of them. As you can see from our times,
I mean -- is it about a year? It's about a year
from conclusion to first action to a final
reissue.

MS. JENKINS: I think it's helpful for
the user community to hear that.

MR. COTTINGHAM: Yeah we're very
responsive and pretty quick turnaround in this
area.

MS. JENKINS: Thank you. Anybody else;
any other questions for John? All right, great

thank you.
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MR. COTTINGHAM: Thank you.

MS. JENKINS: Who's next? Oh, Valencia.

MS. MARTIN-WALLACE: Next we have
quality updates and before I introduce Marty
Rater, I just want to give a very quick update on
our Step Program, which is a training program we
have for our stakeholders, specifically attorneys.
And just behind where I'm sitting is the Acting
Director of the Office of Patent Training, Debbie
Reynolds and our Ating Deputy Director, Gary Welsh
who have done an amazing job with this program.

It's a three day program where we step
our stakeholders specifically attorneys through
three days of how we train our patent examiners on
each phase and it's been just overwhelmingly
successful to the point where we can hardly meet
the demand. We've reached out to now having them
across the country; our regional offices each have
a step program.

So I just wanted to remind everyone of
it and also say because of the demand, we started

the program with newer attorneys within their
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first three years because of the demand we're now
opening up to senior attorneys who would like to
attend as well. And our next one here at
Alexandria campuses 1s in September and we're
still accepting participants in that. And we're
also going to have one at Chicago-Kent in
November. So we're trying to reach out and meet
that demand of this particular program.

So next I would like to introduce Marty
Rater. He's the Chief Statistician for the Quality
Assurance Office and he's going to step through
some new improvements in our customer perception
survey as well as our latest results.

MR. RATER: Thanks, Valencia. Good
morning everybody. So the Office of Patent
Quality Assurance obviously has their internal
quality review program. We've talked about that a
couple times in recent meetings. As we go into
the fiscal year on that data, we're going through
a phase of calibration validation of that data.
And one of those important steps in calibrating

the data to make sure we're on the same
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wavelength, if you will with our customer is our
in our external customer perceptions survey that
we do twice a year.

So I want to show you a little bit about
that. It is about frequent customers and I'll go
through these pretty quick. Just to give you an
idea though that of the folks that respond to
these surveys, we asked them to provide their
perceptions about the previous three months and on
average they have about 20 office actions that
they have seen. So these are our customers that
are interacting with our office on a daily basis
and that 20 office actions is kind of an
interesting thing as we get into a little bit of
the data here.

Overall quality, as you can see the
green line we've kind of climbed up and it's
stabilized. About 50 percent of our customers are
saying that quality is good or excellent. We've
got a steady line down there, that red line,
that's the folks that say quality is poor or very

poor. It be interesting -- I should have gotten
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with Andy before this, right? Because if you
remember Andy's slide you remember that chart that
goes from 2009 up to 2018 where we're at and you
know a 30 percent growth in filings and you take
everything else that we've considered over the
time, you know CPC come in there. Mr. Walker
mentioned that we're into a headwind now on a lot
of stuff of case law. So maybe you look at this
in terms of that would maintain quality, at least
in the perceptions of our customers over that time
frame. It's not a bad way to look at this.

What we've done is modified like
Valencia mentioned, the survey a little bit to
kind of try to figure out what is happening behind
these numbers and that's what I'm going to do with
the next couple of slides. So obviously the gap
in between those other folks that are saying that
quality is fair. One of the other measures we do
in the survey -- although not showing it today is
we also asked customers, well do you at least have
a sense is quality improving or is it declining?

Because obvious, right? Folks might be
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-—- I've had three years of bad service, I've had
three years of this one bad rejection, I can't
just get out of my mind. I'm going to continue to
call you fair until I see something good. All
those people are at least willing to say quality
is getting better. So we do see about 20 percent
of our customers do say -- and that's primarily
coming from those customers that are in that fair
or good group.

Which then brings up another thing, that
bottom line, do we just have 10 percent of our
customers that are responding to these surveys?

No matter what we do until we find what that item
is that we'll be able to satisfy him in terms of
quality. They could be thinking in terms of --
you know other issues come into play in what's in
their quality matrix, right?

I think you'll see as we kind of go
through some of these more initiatives like
customer experience, that's where we'll start to
be able to explore those types of issues that

might be keeping those folks at that 10 percent
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and not willing to come out of here.

MS. CAMACHO: Bernie, I have a question
about who's responding to these surveys? When
you're talking about customers are you talking
about the applicants, the company, the signees, or
patent attorneys for example?

MR. RATER: So primarily this --
obviously about 10 percent of our sample I think
responses are corporate attorneys that have had
filed -- our original sample frame is when we
build the sample frame that's over 12 month
period, did you have 6 or more filings that you
were in there? Obviously the largest pool of our
sample is coming from the registered agents and
attorneys. That's where we what people were
acting as opposed to the total end user.

The problem is was we get to the total
end user, now they may be having the quality that
you add or detract from this system as part of
their decision matrix. So this is really the
examiners -- your interaction with the examiners

is what that is. And that's one of the things, as
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we go back into this customer experience we've got
different personas and different customers, right?
Attorneys are a customer, agents, are a customer.
You know Mindy's going to talk about different
customers in the process. Those were different
sets of customers. That's something we would have
to explore a little bit further.

MS. CAMACHO: And how big is your sample
size? How many people are responding to this
survey?

MR. RATER: So our sample frame covers
basically -- just give you a little idea of the
scope 1t covers about a 65 percent of the total
filings; you know it was touched by somebody that
said our sampling frame. And then we sample about
3000 of these frequent filers semi-annually. And
within that sample we have 50 percent of that
sample is in both waves in a current year, so that
we have a little bit of carryover for
inconsistency.

MS. CAMACHO: Are they randomly

selected?
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MR. RATER: Yes.

MS. CAMACHO: Are they across all tech
centers and then also do you find that -- are you
getting the same responder's in the survey?

MR. RATER: So what we'll do is
obviously a firm could have multiple agents and
attorneys in there. So first of all this survey
is administered by an external firm, Westat, we
contract out to do this survey. We select the
sample, it's weighted based on how much volumes of
filings you had and by technology so that this is
representative. Because we don't want to
overburden you all with surveys all the time and
we've tried to keep the survey short, we will
rotate you out after a couple of surveys and give
one of your colleagues a chance to respond and
rotate you back into the survey.

As you can see it's relatively stable
we're about plus or minus 3 percent on our
sampling years on this. The demographics --
that's the other thing too, we ask our customers

to identify or our respondents what technology did



10

11

12

13

14

15

16

17

18

19

20

21

22

you file most of your applications or what were
you speaking for, for this particular wave.
They're not speaking to a particular unit, but
they'll say hey most of mine were in chemical,
they were in electrical or they were in mechanical
disciplines.

So we don't see much variance based on
the respondents through that as well. So it's
been pretty stable and it's a pretty good
indicator. And we obviously we weight the data
back up so it's a representative when it comes
back too.

And just an aside on that, any
nonresponse occasionally we'll stop and take a
look at our non-respondents and I think it comes
into play with this, okay you didn't respond,
we've gone back was short survey's and say we
realize maybe didn't have the time to fill out our
15 questions or give this a whole lot, will you at
least answer our question about what his overall
quality? 1Is it good, fair, or excellent? Our

nonresponse studies actually showed that our non
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respondents were actually more satisfied about by
5 percent more satisfied than what -- so we like
to think they were catching this is a worst case
number and were catching the complaints, we may
not be not catching all the kudos. So by all
means I'll use this opportunity to solicit kudos
as well.

MR. KNIGHT: Thank you Marty. Am I
reading this correctly? The quality initiative
under Director Lee was started in around, let's
say 2014 or 2015, and since that initiative there
hasn't been really an increase in the customer's
perception of quality, is that correct?

MR. RATER: Correct. At least in terms
of the way the customer is defining quality.
We've seen to observe some internal metrics and
that's kind of why we're going to go - this is one
of our calibration pieces. I think that's what
we're got to get into the customer experience and
try to identify what maybe these initiatives --
and go back to what I said initially were these

initiatives that prevented us from dropping in
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quality while we were doing all these other
initiatives to improve pendency.

Or to, you know all these pilots, or all
these hiring programs and everything else that
we've done and all the different training that
we've had to implement maybe that's where -- or
are the way the customers are looking at quality,
is it a long term, it is going to require us to
maintain this fantastic job we're doing for two or
three years before they're willing to give us that
thumbs up on this. I'm hoping -- that's what
we're hoping to see is a little bit of gradual
thing on that.

MR. WALKER: Marty, Jjust quick question
on the bottom, you said the bottom numbers have
stayed steady for a while. Is there more follow
up to understand beyond the 15 questions, what are
those issues?

MR. RATER: Fantastic segue. So what I
will do is go to this next slide. We changed --
our so historically we've done the survey since

about 2006. It was a pretty wide scope, kind of
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just how happy are you, any big issues and so
forth? What we did is at the beginning of -- and
is the first survey that we've done with this new
scheme, we've actually gone to the customers now
and say just like we're doing on our internal
quality reviews, we want to go by statute and tell
us how satisfied are you with the consistency, the
clarity, and correctness of each one of those
statutes.

And what this is, is kind of all just
coalitions bar and I'm probably have an unpopular
opinion here because I'm going to see the 101's at
the bottom that's going to say those aren't
important. These are items that are correlated
with an overall customer perception. As you can
see the top 103 rejection, clarity, inconsistency,
and correctness, 103 comes to the top.

This is not surprising for us when you
consider that of 9 finals and finals going out the
door, 75 percent of them contain a 103 rejection,
often contain multiple 103 rejections; 101's, I'll

be showing you a slide just in percent of total
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rejections is only by 8 or 10 percent of total
rejections. But a 101 is only 15 percent of our
non-final and final rejections. Huge pain point
and it might not be a key driver as well because
relict data in just a second. There's no
variance, pretty much everywhere there's a large
bucket of people that are unsatisfied with 101.

And for all the data wonks out there, we
want variants and our responses so that it
correlates with the overall quality. So this is
kind of our first step to say what is driving
those numbers and I think 103 is one of the big
items. We are seeing that internally with some of
our quality reviews, just not only because of the
volume of 103's but of the variance amongst our
examiners in the 103's.

MS. JENKINS: Question online -- and
just a reminder that everybody in the online
audience, is that we do read your e-mails and we
try to incorporate your questions into the meeting
as best we can. Is there a copy of the survey of

what the questions are that people can see what
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you're asking?
MR. RATER: I don't -- I believe we've
had it posted and I'm not sure, I will look into

that and we'll get back to you. But yeah

absolutely, there's a -- it's going to be probably
pretty evident here in about two slides. I want
to talk about 101 -- oh, I'm sorry, Dan.

MR. LANG: The information that you
showed in the previous slide is interesting but in
my mind I wouldn't call it exactly quality. To me
it seems more like an applicant satisfaction
metric and you know they can tell you interesting
information as people comment on the kinds of
rejections they're seeing and the examination that
are getting. But perhaps too cynical, I mean
applicants are more satisfied if they obtain broad
patents without much resistance from an examiner
and are less satisfied if they have difficulty
along those lines where maybe you know some of the
rejections we're getting are in fact quite
legitimate.

I think that if we want to measure
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quality as it pertains to things that I think are
very important to the office like reliability and
certainty of patent it's going forward, you're
minimizing the delta between results and
examination and the PTAB, you need to measure
satisfaction elsewhere in the system.

I mean what is the satisfaction, let's
say among patent lawyers who were doing studies
and figuring out you know are they able to assess
and advise their clients appropriately? What are
people encountering in litigation and other kinds
of assertion? And they think that those pieces
are very necessary for a fuller picture of
quality.

MR. RATER: Couldn't agree more.
Absolutely. This is just one piece and I think
this is going to be reported out with our internal
metrics. It's got to be not only the internal
reviews that the operations does of their own
including all these different customer segments at
different points in time where in that application

that thing needs to be measured.
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We've struggled in the past a little bit
trying to conduct some sort of transactional
surveys. So we've got a little bit of a hesitation
to respond while something is still in prosecution
and unspecific application but maybe the
environment is more ripe for that now than it was
back when we first tried to do that back in 2004.

MS. JENKINS: I appreciate that comment
because I think people are just getting surveyed
to death. Everyone wants the survey; Uber wants a
survey when you get out of the car. So if I think
you want people to really give you valuable input
and not be angry in the sense of what they're
saying in a survey that maybe if they were in a
better mood they might respond a little
differently. So I think it's something that you
always -- I think the office needs to be thinking
about is how do we do this differently so we
actually get valuable data right.

MR. RATER: And I think that's where
we're kind of right now with this data is just

kind of to keep us a little bit in check or are we
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-— is this identifying maybe something that we're
not measuring internally that we should be put in
a little bit of light on? Or is it seeing the
same patterns? Are we totally missing something?

And like the 101's is a great example
because we could easily talk ourselves into not
focusing on one on ones internally, at least from
the quality perspective because we can say, hey
it's 15 percent of non-files and files, let's
focus on the item that's in 75 percent. However
this survey at least identifies our biggest
comment is, hey we're seeing an increase in 101's,
we're seeing it over applied.

So that kind of at least puts us back in
check to say well we do need to continue with our
internal review to focus on what is driving these
101's and are there any behaviors that maybe we
don't think are happening. Because if we look at
101's and I'll throw this one slide up on 101's --

MS. MARTIN-WALLACE: So this -- before
you move there if I can just make one point,

Marty. So I think yours and Marylee's comments
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are very valid and there are places where that as
well into making sure that we're meeting the
needs, we're improving in the appropriate areas.

But one thing I want you to remember for
this data that Marty is going through is in order
for OPQA the quality review is for us to know if
what they're doing and their results are valid, we
have to calibrate that with different points. And
this is one of the points for us that helps us to
calibrate whether what we're finding internally
through OPQA is wvalid.

MR. RATER: Absolutely and that's great
because now I actually showed the 101 slide and I
don't have to explain Berkheimer, which I couldn't
do if I wanted to. This is just an idea, right?
So at the same time that they were saying over the
three months, so it was January, February, March,
we had a lot of comments in there. We're seeing
an increase in 101's, we're seeing it over used.

We actually went into our big data
environment and said, okay pull us all office

actions and what percent of all the rejections
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that are made -- so there could be multiple
rejections in a case -- what percent of those
rejections were 101 rejections? And we've
actually seeing a slight decline and actually the
fancy blue dotted line I put there is one that
Berkheimer memo went out and we've actually seen a
slight decline in the 101's going out the door.

So again, all this back and forth, are
you right? And again, those comments could have
come from a very specific technology area,
specific art unit, and could be absolutely true
but we want to look at this data back and forth.
And I've already spoke more on 101 than I ever
want to.

This is the first - remember I said we
looked at correctness, clarity, and consistency.
So we did the survey is very simple, how often
were the rejections you received under Title 35
years ago reasonable in terms of correctness?

Then we asked about 102, we ask about 103, 112A's,
112B's and 101's. What you're going to see in the

green bar, that's the percent of the customers
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that said, hey it's a reasonable in correctness
most of the time so you see 102's and 112B's about
66, 70 percent of our customers. Pretty happy
with that.

Look at the far right, that's our 101's.
That's where we have our largest, if you will,
dissatisfaction or concern coming from the
customer base. Again it didn't correlate or it
wasn't a big driver of overall quality
perceptions. And also remember when I said 20
office actions, well keep in mind, so this
perception could be based on 102 or 101 rejections
they received in that period we're asking to
evaluate. So this is the correct -- this data --
and I know we have shared these slides so
everybody can look at these and wonder in a few
hours from now. Same thing you're going to see in
the 101s and the terms of clarity. You're going
to see 102 rejections, 103, and you can see the
103 numbers now. That 56 percent agree that it's
kind of clear or that it's most of all the time.

That's very similar to our overall customer
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quality number, and you're going to see that with
these 103 data points. And again, we're asking
everyone about the office actions they saw. They
probably saw 15, 16 103 rejections in this survey
period versus 1 or 2 101s.

And then finally consistency, we do see
a lot of correction and clarity seem to (audio
drop), did I cut out there? Kind of goes hand in
hand in terms of our quality reviews internal,
that's what we see as well. Consistency's kind of
a new item we're trying to get our arms around,
and I know Dan's probably going to -- how do we
define consistency, how do we do this. So that's
kind of new to us. But we do know that that has
historically been one of our drivers of overall
perceptions is I want some predictability. I want
some reliability when I go into this art unit and
I don't want examiner A acting different than
examiner B.

So again, a very high level of measure.
And then this was end of 'l7, and this is just

kind of an idea of where we're going with this is
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well, do we see similar patterns in that bar chart
on our left. Just shows you we've kind of got
this little U-shaped here when we look at it by
discipline. Our compliance rates kind of showed
the same similar type of little U-shape. Are we
are least in the right alignment or do we think
we're doing so fantastic in one area and the
customers think we're doing horrible? But yet, we
think we're doing awful in one area and we're
putting too much focus, and there's a customer
saying yeah, nothing to see here. Move on. We
want to be in alignment with what you want, and
this is kind of what we're doing.

So hopefully here at the end of '18,
we've calibrated this data, our new quality review
in alignment with this customer. And I think that

is all I have. And we still have time for Mindy,

I hope.

CHAIR JENKINS: We always have time for
Mindy. Marty, thank you. I also -- it is a team
effort here. I also have an answer to the

question about the survey. If you search for OPQA
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external quality survey on the PTO website,
hopefully you will find it, so.

MR. RATER: And hopefully it's the most
recent survey.

CHATIR JENKINS: There you go.

MR. RATER: We will check that.

CHAIR JENKINS: If not, we'll touch back
in November. Great, okay, thank you, Marty,
appreciate it. Any other questions from anybody?
Okay.

Mindy, you want to talk about ombudsman?

MS. BICKEL: I would in the few minutes

that Marty left me. Can I have the clicker? So

CHAIR JENKINS: We are running 15
minutes behind and so I will take away from their
lunch, which I'm sure they're already
anticipating.

MS. BICKEL: Oh, gosh, I'm sorry about
that. So I am Mindy Bickel. I am the associate
commissioner for innovation development, and I

provide oversight to the Office of Patents
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Ombudsman. And I'm just going to run you through
kind of a reminder of what we do, and then give
you a little bit of an update on what we're seeing
now. So we started in 2010.

Our goal at that time was to help ensure
that the application process is working the way
it's intended to work. And that remains our goal
now. We address issues relating to applications
that have become stalled somewhere along the way.
It could be pre-exam, or OPAP could be in the
examination.

We track everything to ensure that we
meet the promise that we will address issues
within ten business days, and then we also look at
trends to see what kinds of ingquiries we're
getting. And that helps us inform some training
or updating issues that could be useful.

We do follow the standards of practice
of the International Ombudsman Association. We
are outside of the operations area, so we are, in
that sense, independent. We advocate for the

process. So we don't advocate for the person
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who's called us, nor do we advocate for the

office. So we try to just make sure that the

right people are addressing the issue, and in that

way we're neutral and impartial, and we provide
confidentiality. You can contact us and remain
confidential. We'll put your issue into the
database and use it for tracking trends, but we
won't go further in addressing your issue unless
you agree to waive confidentiality.

This is our process. Essentially the
applicant or attorney will contact the Patents
Ombudsman team and they will respond within one
business day. So it could be by phone, could be
by email. And then the issue that they raise is
routed to the most appropriate person who can
handle it. So if it's in a technology center, it
will be routed to someone within the technology
center. If it's in OPAP, it will be routed to
OPAP.

This is just the structure of the
office. We have our team, and then we have

business unit reps in every part of the patent
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office. So in the technology centers we rely on
experienced SPEs or quality assurance specialists
to handle the issues that are raised to us. We
have every division across patents, or across the
Patent and Trademark Office, actually, is
represented. We have people who can help us if we
get a question on maintenance fees. We have a
representative if we get a question regarding
PTAB.

So we have a network everywhere and we
use them. If we get an inquiry that's related to
the substance of examination, we do send that to
the technology center, and there the quality
assurance specialist, or the experienced SPE, will
work with the SPE of the examiner who is examining
that case. And they will resolve that issue
together within the technology center.

And we do remind people that Patents
Ombudsman is not a substitute for responding to
office actions by the statutory deadlines. 1It's
not a substitute for appeal or petition. And it's

mostly certainly not a substitute for
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communicating directly with the examiner, SPE, or
TC director. And the TC directors strongly
encourage people to contact them directly if there
is an issue during examination. They do want to
help and we've heard that from them that they
encourage people to contact them.

This is how you find us. We are on the
website, and if you go to learning and resources,
and the inventor and entrepreneur page, under
there you can get to Patents Ombudsman or you can
go from our home page. If you scroll down a
little bit you would see a -- see more patent
resources, I believe, is what it's called, and you
can get to us that way. Once you get to our page,
you can contact us through the website. You can
choose to contact a particular TC rep if you know
that that is where your issue rests, or you can
contact the central team, and we'll route the
issue to where it's best handled.

You can tell us to -- what your phone
number is, to call you back, or your email

address, and the best time to reach you.
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Actually, I did want to note it's probably very
hard to see, but there is some blue links on the
bottom of the page towards the bottom. And they
relate to this slide.

So one of the things I mentioned is that
we like to look for trends. What are we seeing
and what does that tell us about ways that we
could help improve? And the by far, most common
inquiry we receive is status request, which is not
really a true ombudsman kind of issue. Nothing to
work out there, there's just you don't know how to
find that. And so we added links to the Patent
Ombudsman page that what's the status of my
application and when will I get my first office
action. So before you hit the send button, you
can probably get the information faster if you
just get it off of our page. So that's one
improvement we made to try to help smooth things
along.

The other thing we see increasingly are
inquiries regarding the ADS. And people have some

trouble filling that out correctly. And so we've
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done a couple of things to aid the external
customers in filling that out. So we have done
some inventor info chat and a quality chat. We
are developing an online CBT that explains how to
fill out that form, and we're also providing
information and outreach material. And I think
that one is a really good example of how we've all
sort of working together with the folks in Rick's
area in OPM, the application assistance unit team
is working with Patents Ombudsman to sort of see
what we see and what we can do about that.

When you contact us, of course, if you
want us to help you, you need to provide some
information about your application, brief
description of the inquiry, telephone number, and
email address. We do caution people not to
provide too much information in an email because
we -- if it's too detailed, we might have to make
that of record and so we just want very brief
information like you have a question about an
office action, or you have a question about

maintenance fees. And we'll talk to you about
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that.

You can actually reach us between 8:30
a.m. and 8 p.m. courtesy of the regional offices
who will answer the phones after 5 p.m. east coast
time. And they will also route the issues.
They'll put them in the database and route them as
we do. And this is my contact information if you
have any questions.

MR. WALKER: Hi, Mindy. I have a
question from our colleague Jeff Sears. Can you
give some examples of situations you've seen where
contacting the ombudsman has been helpful? So
obviously not like status inquiries, like people
can find that online but --

MS. BICKEL: Sure.

MR. WALKER: -- like give us some good
examples of where the -- contacting the ombudsman
has really been helpful.

MS. BICKEL: So there's a number of --
probably the examination process is what most
people want to hear about. And I think there are

numerous situations in which someone might have a
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difference of opinion on a position, and getting
the experienced QAS involved in speaking with the
SPE and taking another look at the application may
help move things along. It may be that the
examiner 1is correct, but they find some way to
maybe help move the application a little bit
further.

So those things are really handled in
the TC. We stay out of the substance of the
examination, but we do hear things, and move that
along to the TC. One thing I will say that we
haven't heard is people coming back to us saying
well, that wasn't helpful. You know, you weren't
able to address the inquiry, and we didn't make
any progress.

So we have really great folks in the TC
who really look into it. And I think help make
progress.

MS. MARTIN-WALLACE: So just to add a
little to what Mindy was saying. She mentioned
earlier that we have tentacles across the entire

agency, specifically in the TCs, the experienced
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supervisors and quality assurance specialists that
work with us are actually part of the program.
They are our ombudsman representatives and there
are two representatives in each TC.

So it's not just passing it on to them,
but they actually have been trained through the
ombudsman program on how to address it as well as
how to work with the inquiry, or the person with
the concerns, as well as with the examiners and
the supervisors that it's directly related to.
And we have received really positive feedback, not
only from the people who have used the ombudsman
program, but actually supervisors and examiners
within the TC as well who are -- want to do the
right thing, and may not necessarily even know
that -- how far the issue has gone. So working
with the ombudsman representatives in the TC has
really helped that.

MS. CAMACHO: Mindy, thanks for the
presentation. I think this is a program that not
a lot of people out there know about. I

understand that this isn't a substitute for going
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to the examiner or the SPE or TC. What would you
say as far as what would be the standard process
that you would hope that the applicant would go
through? First contact their examiner, if they
don't get any movement there as far as getting the
—-— keeping the ball rolling in the examination,
then go to the SPE, then go to the TC? Or at what
point at which should they contact you?

MS. BICKEL: So they can call us at any
point, of course, or contact us at any point, but
we really do encourage people to go to the
examiner and then the SPE and then the TC
director. They do want to assist and I think
really realistically, contacting us, those
substantive issues are still going to go back to
the TC. That's where that chain of command is
where that kind of decision needs to be made. Is
there something that, you know, needs to be
changed in the office action or not?

So sometimes people, I think, maybe have
a misunderstanding that we're going to take a

separate look ourselves over at our core team. We
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aren't doing that. We are relying on the team

that we have and all the TCs to work with the

chain of command for the examiner who is working

on that application. And sometimes there's a

miscommunication. As sometimes, Valencia said,

maybe there's a training issue for somebody, but I

mean, I think generally those things could get

worked out if people went to the SPE and the TC

director if they couldn't work it out with the

examiner.

MS. CAMACHO: So would you say is it

more for when there's perhaps a bump in the

process versus substantive issues?

MS. BICKEL: So I can tell you how it

got started or why it got started.

MS. CAMACHO: Perfect, thank you.

MS. BICKEL: So the reason it got

started is because the commissioner at the time

was hearing from people, when she would go out and

speak, I have a problem and I don't know who to

call to help me solve it. And so she came back

and said,

we need to start a Patents Ombudsman
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program and so we did launch that. And that was
why. It was really for those quirky things that
you didn't know who to call. So you called us and
then we had to figure out, well, who does this in
the office?

But then it's kind of evolved into lots
of status inquiries. We get more pro se
applicants contacting us than attorneys I think
still; is that correct? Okay. So it's about
even. And you know, some of the calls that we get
are to the substantive examination, but I wouldn't
say that those are the majority. The majority are
status inquiries or other things like that.

CHAIR JENKINS: So what Mindy is not
sharing is she would be the one that you would --
she answered the phone. So when I first started
using the program, I'd get Mindy on the phone.

MS. BICKEL: That's right.

CHAIR JENKINS: And then I'd call for
something else and I'd get Mindy again. And
that's how I got to know Mindy. So this is really

-- we were joking this is kind of her baby to
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speak, and so it has evolved from, I know when we
first started using it, so yeah, so very funny.
But one thing I was wondering, too, is, again,
it's been a phone type of response. Has it gotten
a little bit more email oriented, or is it still
mainly people picking up the phone and wanting to
talk to a person?

MS. BICKEL: I think it's mainly people
picking up the phone and wanting to talk. I mean
sometimes we have a situation where someone's
frustrated because they couldn't figure out where
to go to resolve their issue. And they need to
vent for a little while to someone on the phone.
So I did, for the first two years, I answered all
the calls myself, and there were times when there
would be 45 minutes of I'm so frustrated, I'm so
frustrated, and then 5 minutes of this is what I
need to resolve the issue.

So we really can help with that. If you
don't know who to call or what -- who can help you
address that issue. That's a really good place

for us to be because we can do that so you don't
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have to get frustrated at not knowing exactly who
handles that.

MR. GOODSON: Well, I commend you for
your credentials in counseling and social work.

MS. BICKEL: Thank you.

MR. GOODSON: More specifically, if, you
know, a lot of the stuff is cut and dry. What
about the question of obviousness? Can y'all be
any help with that?

MS. BICKEL: So again, that would be
something if we got somebody sending us an inquiry
with regard to an application and they disagreed
with the examiner's position on obviousness, we
would send that over to the TC, to our
representative, which that would be an experienced
SPE or a QAS in that TC. That person would look
at the application in conjunction with the SPE of
that examiner. And they would address that issue
with the applicant. You're welcome.

CHAIR JENKINS: Great. And I wasn't on
the phone with her for 45 minutes just to be

clear.

86



10

11

12

13

14

15

16

17

18

19

20

21

22

MS. BICKEL: ©No it wasn't Marylee.

CHAIR JENKINS: Any other questions?

No. Mindy, thank you. Thank you for the quality
team. Thank you, Valencia. Always interesting
and new developments and much appreciated, and I
hope the user community is listening so yeah.

So I believe next on the schedule, I
think Mindy actually has gotten us a little closer
back to our scheduled time, so thank you. It
looks 1like I have David, PTAB? So I'll do a
precursor. So I was very lucky, David and I
several, several months ago were talking about and
where it came from was what we were describing as
fact and myth about issues before the PTAB. And
so I immediately said, David, why don't you come
to New York and we'll do a fact or myth
presentation. And David graciously, with all of
his travels, somehow fit us in, and we did the
presentation actually last week, last Monday, with
the IIPS which is a local IP bar association in
New York. And it was very well received. Now I

will qualify that, that we did, through the
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association, provided a hot buffet dinner and wine
and beer. So that may have been why it was so
well received, but I think from that David said
let us consider doing this for the PPAC
presentation, too.

So we're going to do a variation on it.
So with that, if you start with the agenda and
then I'll try to help with the questions, so.

MR. RUSCHKE: Sure, thanks, Marylee.
Okay, we'll just go with this. As Marylee noted,
this is -- this stemmed from a lot of our studies
that we've been doing, and one caveat that I
always mention when we do start talking about
statistics is statistics are statistics. And we
try to present as much data as transparently as we
possibly can to the stakeholders. So we do have a
revamped website where we have all of our studies
on there, but sometimes the message gets lost
perhaps.

And again, sometimes the message is
indeed in the eyes of the beholder. So what we're

trying to do, again, is present as many statistics
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as we possibly can in the most neutral form that
we can in the most easily accessible way to the
stakeholders. So with that, it's going to be a
very heavy statistics presentation, but hopefully
the way Marylee and I have essentially bundled the
questions together, I think it might make a little
bit more sense to folks listening online.

So again, let's see, there we go.
Generally, we'll follow this agenda item. We've
been spending a fair amount of time as the ex
parte appeals as we'd like to but also, of course,
on AIA trials. We will spend a little bit of time
on the studies that we've done. Again, all of
these statistics and data studies are on our
website. The SAS guidance, I'm not going to spend
an inordinate amount of time on SAS unless we get
a lot of questions on that. It is a hot topic,
that's for sure.

We have provided guidance via chats with
the chief as well as agency-issued guidance. The
director already this morning did talk about where

we stand with respect to the claim construction,
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notice of proposed rulemaking, and then of course,
we always end with upcoming events and
developments. So with that, I think here we go.

CHAIR JENKINS: Okay. So question, the
ex parte inventory has been decreasing rapidly
over the past few fiscal years. Will PTAB run out
of work?

MR. RUSCHKE: We don't think so. One of
the things that you might not be aware of is that
we do have a board executive side of the board
that's the non-judicial side. And one of the
things that's very critical is to try to estimate
our workload based on what we get in and what, of
course, what our firepower is in terms of the
judges that we have and the jurisdictions that
they're working on. We have modified that
considerably over the last year or two to try to
be much more targeted in our ability to forecast
our workload.

This is, indeed, the graph. We've
probably seen this before, and you can see that

four or five, well, five or six years ago, fiscal
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years ago, we were at a high of over 26,000. Now
at that point we use to call it a backlog. Now we
actually call it an inventory because we're down
in the FY18 to just below 12,000. Now we get
approximately 1,000 in a month, so we're reaching
generally steady state when it comes to our input
as well as our output.

So we have about 12,000 in right now.
We get 1,000 in a month. And we're trying to --
instead of as you can see how the curve is coming
down. Instead of having it come down
precipitously, you can see how it's been leveling
out. And so with our improved model that we have
on our firepower with the judges, we're able to
target that. Essentially, we're trying to get
down to that even, steady state. So whatever we
get in we'll be able to get out simultaneously.

CHAIR JENKINS: So question, do
appellants still have to wait two and a half years
for a decision on their ex parte appeal?

MR. RUSCHKE: Actually, no. They don't

have to wait two and a half years. And I might
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say that that's actually being somewhat generous.
There were cases that we had pending at the board
much longer than two and a half years, let's just
-—- to be perfectly honest. And that was some
practitioners have told us that they actually like
that. That they use the appeal process as a way
of parking an application and waiting to see how
the technology developed, those sorts of things.

Our goal is to come down to a one-year
pendency. Right now this slide shows where we are
on pendency based on technology center. Just to
give you a little bit of -- it's a little bit of a
busy slide, but what this does, the colored slides
correspond to the present pendency within that
technology group. The gray bar behind it, and
then the number above that is showing the pendency
exactly a year ago.

So you can see that within all of the
technology centers, generally we have decreased
the pendency year over year, in some cases fairly
dramatically. The bar on the far right-hand side

shows the overall pendency for all technologies
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which says that a year ago our average was about
18 months. Now we're down to 15 months this year.
And you can see it does vary by technology group,
and we'll get into that a little bit here. But we
still have a lot of work to do, I think, in the
business method and mechanical areas as well as
bio/pharma and chem to some extent. But we're
doing quite well in the four electrical computer
technology centers which you can see in blue where
we, again, are targeting essentially a year
pendency.

CHAIR JENKINS: Question, how has the
PTAB been able to reduce appeal pendency?

MR. RUSCHKE: One of the things that was
sort of a byproduct of the AIA, and having to ramp
up hiring with respect to the AIA post-grant
proceedings was that we had -- when we were hiring
a lot of judges in the early year, the 2012-2013
timeframe, when they came onboard, they don't
immediately go into AIA trial work. In fact, they
frequently work on ex parte appeal work.

And as a result of that, and we were
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hiring a lot of electrical judges at the time,
that's how the electrical backlog of inventory, if
you will, came down significantly. And so that is
how we have been doing that generally. But more
specifically, we have instituted a couple of
programs. One is called a quarterly appeals
closeout goal. And what this does it helps reduce
the judge's backlog with respect to the oldest
cases first.

And we began this about six months ago.
And we are, again, trying to reduce that very low
tail, there's a very few number of cases but the
ones that have been pending for an extremely long
period of time. We want to get those out
frequently. And you can see here in this graph
that tail, which is essentially in the green;
we've essentially reduced the tail as of July 2017
in the blue down to July 2018 in the orange. And
you can see that differential between the two
years where those oldest ones have been targeted
and been making sure that the judges work on those

first prior to working on any new cases.
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So again, what we're trying to do is get
rid of the old cases first. It seems fairly
obvious but not always easy to do and this
closeout program has, indeed, I think done a good
job with that. So you can see we have
successfully targeted this oldest appeals reducing
that tail. And we've reduced the maximum, and
this is an overall maximum pendency was 36 months.
We're down to almost two years now, year over
year, just in about the six months that the
program's been in place.

The other program that we've done, and
we've been doing this for about a year now, 1is the
technology rebalancing goal. And if you remember
on the TC pendency slide, we were doing quite well
on the electrical arts, but still needed to do a
fair amount of work in the business methods side
in particular. And so what we tried to do is
redistribute the firepower, that's the judges'
workloads, to bring the pendency difference
between the appeals into closer alignment.

And what we had seen, again, was that
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the electrical pendency was reducing significantly
where the business method firepower relative to
intake was rapidly increasing. The results of
this after a year are shown in this slide here.
You can see that prior to that line, that vertical
line in the middle, prior to the rebalancing, we
were seeing while the inventory was decreasing,
the difference between electrical in the blue, and
then business methods in the orange were
diverging.

And so when we rebalanced the firepower
with respect to the judges' jurisdiction, you can
see that over the years since we've started now,
we're bringing -- we essentially slowed down the
electrical decrease, but we've also then narrowed
the gap with the business methods while keeping
those moving forward. So it's -- I think it's
working quite well, but as you can imagine, we
still have a fair number of business method cases
that we're still working on. So that's where
we're at right now on the ex parte appeal pendency

and inventory.
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CHAIR JENKINS: So I'm just going to
stop there for one second. Any questions before
we jump to AIA? No?

This I think is really helpful. I think
people are always sort of feeling the ex parte
appeals are a little bit of a stepchild. So it's
good to hear that no, it's not, and we pay
attention to that as well in trying to move the
ball forward, so.

MR. RUSCHKE: Absolutely.

CHAIR JENKINS: Okay. So moving right
along, question, IPR filings continue to grow.

Are third parties filing any PGRs or CBMs?

MR. RUSCHKE: The data's still fairly
consistent that there is not a lot of filings
happening in PGRs and CBMs, but we have broken
out, as part of our analysis trends as making sure
that we can divide things out by trial type, and
here's a slide that you can see. Of course, we
are talking orders of magnitude difference between
PGR, CBMs, and IPRs.

The growth rate in IPRs since FY,
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essentially, FY14, essentially we're getting
somewhat of a little bit of a sinusoid. So FY14
at around 1,300, up to 1,700 in '15, 1,600 in '1l6,
back up to 1,800 last year, that was our largest
filings of IPR year over year. This year you can
see that little dot over there. That's through
the third quarter of our fiscal year. We are
showing about 1,100.

So annualizing that data from FY18,
we're probably going to end up somewhere around
1,600 perhaps. So again, a little bit of a
sinusoid, but it definitely, if you draw a midline
between the last four fiscal years, we're
averaging right around 1,600 IPRs a year. It's a
little different when you look at the PGRs and
CBMs.

Again, very small numbers comparatively,
but PGRs, year over year, you can see it
increasing. I'm not sure if we're -- again, if
you look at it just up until FY17, one might
conclude that it's doubling over and over and over

again year over year. Again, small number so it's
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hard to say. Right now at the end of Q3 we're
essentially the same number where we were at last
year.

CBMs you can also see we had a high back
in FY14. Those have steadily fallen over the
years, and right now over at FY18 we are standing
at three-quarters of the way through the year at
around 30. We did try to provide some additional
data, let's see; here we go, by technology. We
also had a request from stakeholders that they
like to see the petitions data broken out by
technology.

No surprise. We have seen electrical
and computer data against seeing somewhat of a
sinusoid, but that is indeed, by far the largest
technology centers that we have before the board.
That is followed by business methods and
mechanical. Again, that's fairly stable year over
year. I would point out the purple line there,
the bio/pharma. That is one line that does seem
to be increasing year over year. It might be

slight, but that definitely does seem to be

99



10

11

12

13

14

15

16

17

18

19

20

21

22

100
increasing.

The chemical line also may be slightly,
that's in green, slightly increasing, but again,
not by much in comparative to the electrical in
order of magnitude less. We do include the
designs, but they are essentially in the single
digits.

CHAIR JENKINS: Question, is the AIA
trial institution rate as high as it was when the
board started conducting trials nearly six years
ago-?

MR. RUSCHKE: It's not as high. This
slide, we have broken out again to help with folks
look at it on a year over year basis. And indeed,
in very small numbers, but the very first year and
into the second year, we were in the 87 percent
and 75 percent range for institution rates. And
that essentially has now come down over the years
and we are hovering down in the low sixties on a
regular basis year over year.

Now of course, we all know the Supreme

Court came down with the SAS decision drastically
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impacting our institution phase and the way we've
been instituting case will remain to be seen how
these are going to be instituted at this rate
changes. We've just gotten done with a number of
judicial conferences in all of our regional
offices, and it was very interesting. SAS, of
course, 1is a high priority and a very much of a
hot topic for all of our practitioners. And we
have been hearing from petitioners some
interesting changes, potentially, in their
behavior and their reacting to the SAS decision.
I also might want to say we, again, in
the interest of transparency and providing as much
information as possible, we have broken out
institution rates by technology now. And again,
we're trying to make everything color-coded.
Overall, again, it's right around 61 percent, but
you can see that in the bio/pharma, which is the
purple line, and the green, which is the chemical
line, those are showing slightly lower institution
rates versus the electrical, mechanical, and

business method institution rates.
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Now I was looking at Jennifer, at her
expression. I think that does surprise a number
of the bio/pharma-chem folks, but that's the data
that we're seeing that there does seem to be
generally a lower rate on the chem pharma bio side
compared to other technologies.

MR. WALKER: No, I said now because if
you look back to FY17 it was actually the highest.
MR. RUSCHKE: Correct, which is
important. That's why I think that it's important

to provide stakeholders with the technology
breakout as well as the year over year breakout.
That helps a lot.

CHAIR JENKINS: Let me go to the next
question. I don't know if this is the right time
to ask you this but one of the questions that
several stakeholders have asked is how is, and I
know you have addressed this in different ways,
but so how is the PTAB getting this information to
examiners, to other parts of the office? What
you're doing, how is, like, how is this with

quality? I think maybe another -- maybe you
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addressing it might be an interesting explanation
as well so.

MR. RUSCHKE: Just in terms of the data,
Marylee, or just in terms of the --

CHAIR JENKINS: Yeah, because I think,
again, we go back and Bernie's raised this too is,
you know, the perceived inconsistency between you
spent all this money trying to get a patent.
You've worked with an examiner to get it allowed.
Again, you've spent a lot of money, and then you
get to the PTAB and it doesn't go very well. And
so how are we making all -- and the director is
back. How are we making -- what steps are we
doing to try to make this a better process?

MR. WALKER: And, David, could I just
add because I was just reading some of the
questions, and it does go to what the director
said this morning about the one office concept.
And I think you talked before a little bit, maybe
could refresh the discussion about the feedback
loop to the examining corps from PTAB, and you

have other slides coming up to show the number of
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claims that are --

CHAIR JENKINS: And I also think, too,
people we —-- you also have if there's an
application that's pending, that's related to a
patent that's being reviewed for IPR, that
information is then -- Andy is shaking his head
yes. That information is then shared with that
examiner on the continuing application. I think
it's interesting. I think you really have to keep
repeating the message so.

MR. RUSCHKE: Sure, yeah. Thanks for
that. Thanks for that. So we have a number of
different ways to work with the patents group.
And as you mentioned, I'll just pick up on the
last one. There was a pilot program that was put
in place so that the examiners who were working on
a continuation application or CFP in the same
family would be aware of all of the art that was
being cited in the IPR.

I believe that's actually an automated
system now so it pops up on the examiner's screen

right away. And I think -- and we provide the
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largest paper. So we provide the petition, we
provide the response. So we provide all of the
substantive papers, not the procedural stuff, but
the substantive papers to the examiners in the
family so that they're aware of what the PTAB is
doing.

I believe the patents have done a study.
Sometimes of course it might not be relevant if
the patent or the applicant is pursuing claims
that are somewhat different than what we're seeing
at the board. So it may or may not be relevant,
but at least we're providing the information to
the examiner on those same claims.

One other thing that we do fairly
frequently is we do help out on the training of
the examiners with respect to not just the board
procedures, but what we're looking for, let's say,
in an appeal brief, for instance. And also what
we would then recommend from an examiner answer
standpoint. So we're helping the examination
people figure out what we're trying to do to make

sure that there is that communication between the
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board and the examination corps.

One of the other things that we're doing
actually with Valencia's group, and it stems from
our provision 325(d) in our statute, is again this
notion of we don't want to be redoing the work
that has already been done by the agency. So if
the same or substantially the same other arguments
have been looked at by the agency, either through
patents or the CRU, or frankly through the board
in another IPR, we want to make sure what
proceedings and what overlap we've seen so that
we're properly applying that 325(d). And we're
engaged in a study right now with Valencia's group
to look at what is actually happening with respect
to the work that's being done with the patent
group, and then what the board sees it down the
road.

MS. MARTIN-WALLACE: So David, if I
could just add to that --

MR. RUSCHKE: Please.

MS. MARTIN-WALLACE: -- a few examples

of how we collaborate together. So as David said
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the training that we do together, we've also
worked together on some webcasts for our
examiners, for training for examiners as well as
public webcasts that we've done together. We meet
frequently.

We actually have three tiger teams that
are working together between PTAB and patents
working on case studies, working on development of
new programs and initiatives for reaching out to
examiners and having discussions. And we've had
graciously offered by David and his team, we've
had some appeal hearings where we've had examiners
who were invited in to witness them so that they
can see firsthand what's happening to their cases
post issuance.

So quite a few, as well as we have
frequent meetings where Andy Faile, Bob Barr, and
I meet with David's senior team to discuss some of
the issues that are happening. What we're seeing
and some of the issues that the judges are seeing.
So we actually have a lot of ways that we're

collaborating right now along the lines of what
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Bernie was offering.
CHAIR JENKINS: All right, so moving
along, yeah?
MR. RUSCHKE: Okay.
CHAIR JENKINS: Question, is PTAB
invalidating nearly all challenge patents?

MR. RUSCHKE: I would say that that's

not true.

CHAIR JENKINS: I will say that he just
laughed sitting next to me. I just want you to
know that.

MR. RUSCHKE: But this is something
that's -- that we hear quite frequently, and
sometimes it comes out either nearly all or
sometimes it's 80 percent, 90 percent. We do hear
that fairly frequently. And I think it's
important to address. Now here's our famous, or
perhaps infamous, waterfall slide. Again, this
was a dataset that we wanted to put out there, but
this is a cumulative dataset since the beginning
of ATA. This is not year over year. But it does

show you that filing a petition, 8,700 to date,
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only 2,200 have reached final written decision
where you would actually have a decision on
patentability. So there's a lot of things that
happen in-between.

The red is, of course, the
pre-institution data, the blue is the
post-institution trial data, a number of those
cases settle, a number of those cases aren't
instituted. As you saw overall, we're seeing
about a 60 percent institution rate. In a number
of cases, a small number of cases then also get
dismissed or reach request for adverse judgments,
et cetera.

So what we've been trying to say,
though, and maybe this is an interesting slide,
too, just on a settlement piece, typically overall
it's about a third of the cases settled. But
again, let's try to break this out year over year,
and we have in blue post-institution, red
pre-institution settlements. Right now we're
settling in at around the low twenties. We're

right around 23 percent settlement overall.
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We, of course, are aware that some folks
do not view settlements as a positive necessarily.
But I think in terms of advising your client, this
data, hopefully, can be helpful and say that at
this point, these are the settlement rates that we
are seeing in AIA trial work. But I do want to
say, this is probably -- this next slide is a
fairly new slide that we've broken out again, year
over year, to try to put a little bit more
granularity on the data that we present.

And I do want to address this issue of
nearly all patents that are challenged are found
unpatentable at the PTAB. You can imagine where
that started from. If you recall the institution
rates initially were around 87 percent. So that
was right back in FY14, 87 for 75 percent. So
there was a very high likelihood that you would be
instituted on and this slide here is showing once
you are instituted on, what are your chances of
survival as a patent owner at final written
decision.

And you can see that the data has
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changed year over year. But you can see in those
early days, indeed, the invalidation rate was
quite high. And frequently, people would lump the
no claim being found patentable, and the some
claims being found patentable, that's the purple
line, together, and there's where you could get
this 85, 80 to 90 percent invalidation rate. I
can see how in the earlier years that narrative
took hold, but I think this important part of this
data is showing that in the top red line where we
find -- which is essentially year over year, when
we find in our final written decisions that no
claim is patentable, that has essentially been
dropping since FY15 by about 15 percentage points
from 73 percent down to 58 percent.

Not too unsurprisingly, where we have
found all claims patentable at final written
decision over the last two fiscal years has
actually increased by 15 percent, from 12 percent
to 27 percent. So the initial gap, which was
essentially 61 percent, is between the red line

and the blue line in FY15, has now been

111



10

11

12

13

14

15

16

17

18

19

20

21

22

112
essentially converging in FY17 to around 21
percent. That's a fairly significant shift in
what the PTAB is finding at final written
decision.

We're still seeing overall that there's
mixed results in about 15 percent of all cases.
But this is a result of making sure that when you
look at the data year over year it might be a
little bit different trends than if you look at
the bulk data, because any change that we're doing
now in 1 or 2 final written decisions or even in
100 written decisions that we do a year, is not
going to affect the 2,000 written decisions that
have been going on since AIA.

So I do highlight this slide because I
think it points out how, indeed, the early
narratives about the high invalidation rate could
easily have taken route, but that I advise folks
to look at this slide and see how that's changed
year over year particularly if you go from a 61
percent unpatentable versus patentable delta two

years to essentially a 31 percent delta year over
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year in FY17. 1Is that clear? I know it's a lot
of data there, but I think it's a message that we
try to get home, and sometimes it doesn't
necessarily get out there because people are using
cumulative data from the beginning of AIA, and
that will give you very different results.

Whereas if you look at this year over year trend
data, that actually is showing, I think, somewhat
of a different story.

MR. WALKER: And David, I get -- it's
very interesting. I guess you would say that's a
proxy for improved patent quality?

MR. RUSCHKE: It could be.

MR. WALKER: Because the institution
rates are also dropping, and so the no claim
patentable is also dropping, all claims patentable
increasing, so you have three data points there
that would show presumably that patent quality is
increasing, right, or no?

MR. RUSCHKE: Well, again, part of you'd
have to look at it, Mike, since IPRs could be

patents that issued many, many, many, many years
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ago, you'd have to actually get into -- you have
to parse it out as to which -- when they issued,
if you will, and do that sort of overlay. But
generally, you might say that, but I would just
caution jumping to that necessarily without
knowing exactly when the patents issued.

MR. LANG: From our viewpoint, I mean,
the primary filter is actually before the petition
stage when petitioners decide whether or not to
file, and it could have been early on in the
procedure people didn't have a lot of experience
with it. They were reluctant to. Then they saw
that it could be successful, and they became more
optimistic, and filed more, and that naturally
dropped the institution rate a bit. That's one
possibility.

MR. RUSCHKE: Yeah, we've heard that as
well.

MR. LANG: But overall, I think your
message 1s a very correct one, and I think that
refocuses it on people that this is, in many ways,

a balanced procedure that gives people, both
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patent owners and petitioners, a fair shot. I
mean, we can certainly all be upset in individual
cases where we, as a petitioner or as a patent
owner, weren't successful, and I've certainly had
some of those to complain about myself. But I see
this as a procedure that's very successful and
important piece of our patent system, and should
continue, and there may be changes, but hopefully
they won't take away from that successful record.

MR. RUSCHKE: Well, I do want to
reiterate what you say, too. Again, statistics
are statistics except if you're the one that falls
on the other side of the statistics. And so that
is we completely understand that. So that's why
it -- and we've been -- and the director's been
meeting with a number of stakeholders where they
have actually brought in data to us saying like
that's -- your data's all well and good and we
understand that, but this is our persona