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assets are not downloadable, but rather stored on a third-party platform and merely accessible 
by the purchaser.251 Another indicated that while NFTs do not always perform an 
“authenticating” function, the USPTO requires the phrase “authenticated by non-fungible 
tokens (NFTs) in identifications.”252 

Several commenters also provided views regarding international class designations for goods 
and services associated with NFTs. The United States is a party to the Nice Agreement,253 and 
the USPTO adheres to the Nice Classification system, an agreed-upon, numbered international 
classification system for goods and services in trademark registrations. Under the Nice 
Classification system and USPTO practice, classification of goods and services associated with 
NFTs is determined according to the characteristics of the underlying assets or services, not the 
NFT itself. 

Many commenters urged the USPTO to consider the full spectrum of goods and services 
associated with NFTs when determining international class designations. Some emphasized 
that classification designations need to distinguish the variety of goods and services that can be 
offered via NFTs and blockchain technology.254 One recommended classifying non-
downloadable assets associated with NFTs as services rather than goods.255 The same 
commenter proposed specific identifications, and international class designation 

251 See Jayaram Law, Comments Submitted in Response to Offices’ Nov. 23, 2022, Notice of Inquiry at 4 (Feb. 6, 2023) 
(“Jayaram”) (“The current ID manual suggests that most “virtual goods” are downloadable image files authenticated 
by NFTs. But this may not be a good fit for a vast majority of assets, which are typically viewed online but never 
downloaded in the way application software or the video file containing a movie might be.”); see also Trademark 
Roundtable Tr. at 98:6–10 (Jan. 24, 2023) (Eliana Torres, Nixon Peabody) (“You're buying the NFT, you get the 
certificate of authentication for that image. . . [which] is hosted on a separate third-party website or URL or URI. And 
that is a problem because this seems to be more of a non-downloadable image.”). 

252 See Gatto Comments at 9 (“I will note that in some NFT-related trademark applications, some examiners have 
required that the description specify that the NFT ‘authenticates’ digital assets. As noted above, this is inaccurate.”). 

253 The Nice Agreement (Nice Agreement Concerning the International Classification of Goods and Services for the 
Purposes of the Registration of Marks) is an international agreement that establishes a standardized system for 
classifying goods and services associated with trademark registrations. 
254 See App Association Comments at 5 (“The USPTO should assess all potential on-chain assets and define what class 
they would be registered under within the Nice Classification.”); Trademark Roundtable Tr. at 114:27–30 (Jan. 24, 
2023) (Peter Jackson, Greenberg Glusker) (“And I think that it's important not to cabin the discussion to one or 
another or some group because it really may differ depending on the nature of what is being provided or whether it's 
goods or services.”); id. at 113:19–21 (Jan. 24, 2023) (Addam Kaufman, Oracle) (highlighting the differences among 
NFT-related goods and services, and stating “[I] think in terms of classification, we need to look deep into what 
they’re actually offering and not just classify it as an NFT in one category of a product.”); id. at 47:30–48:11 (Jan. 24, 
2023) (Maria Scungio, International Association for the Protection of Intellectual Property (“AIPPI”)) (“[T]here are 
other opportunities in the service classes—class 35, 36, 41, and 43—to seek protection for such activities as virtual 
fashion shows, virtual hotels and restaurants, financial exchanges, and marketplaces for digital goods.”). 

255 Id. at 75:16–76:2 (Jan. 24, 2023) (Alfred Steiner, Meister & Steiner) (“The USPTO's Trademark ID Manual 
characterizes these things in Class 9, as downloadable files authenticated by NFTs, but I don't think that accurately 
describes what an NFT buyer is buying. . . . So it would be more accurate to put the identification of goods and 
services for a typical NFT project in [service] Class 42”). 
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recommendations, for various services NFTs can facilitate.256 Others urged the USPTO to 
advocate for international standardization of classification policies for NFT-related goods and 
services.257 

On April 20, 2023, the USPTO added several new identifications for NFT-related goods and 
services to the ID Manual. These new entries included identifications for physical goods and 
various services associated with NFTs. In addition, in May of 2023, the USPTO successfully 
advocated at the Thirty-Third session of the Nice Committee of Experts (“the Committee”) for 
more uniform classification policies for goods and services associated with NFTs. As a result, 
the Committee added new identifications to the Nice Alphabetical List in Classes 9, 35, and 42.258 

The Committee also added an identification for “clothing authenticated by non-fungible tokens 
[NFTs]” in Class 25,259 which represents the Committee’s acknowledgement that physical goods 
can be associated with NFTs and provides guidance on how such goods should be classified. 

b. Appropriate Evidence of Trademark Use in Connection with NFT-related 
Goods and Services 

Generally, to obtain or maintain a federal trademark registration, an applicant or registrant 
must demonstrate that it is using the mark in U.S. commerce.260 This is done via “specimens of 
use” that show the mark as used in commerce on or in connection with the goods and services 
identified in the application or registration.261 

Several commenters stated trademark applicants and registrants face uncertainty regarding 
how the requirement for specimens should be met in cases involving NFTs and suggested that 
trademark offices provide guidance explaining which types of specimens are appropriate for 
different types of goods and services tied to NFTs.262 In addition, two commenters suggested 

256 See id. at 75:31–76:17 (Jan. 24, 2023) (Alfred Steiner, Meister & Steiner) (recommending specific identifications of 
services in Classes 42 and 45, including “in class 45, ‘copyright licensing of digital files associated with nonfungible 
tokens’ or simply ‘copyright licensing.’”). 

257 See, e.g., id. at 53:31–54:2 (Jan. 24, 2023) (Susan Stearns, INTA) (“We’d like to see the USPTO work with the 
international communities to have harmonization in registration classifications.”). 

258 See Report of the Nice Union Committee of Experts, Thirty-Third Session (2023) at 4. 
(https://www3.wipo.int/classifications/nice/nclef/public/en/project/CE330/annex/5/pdf). 

259 Id. 

260 See Lanham Act §§ 1, 8; 15 U.S.C. §§ 1051(a), 1058 (1946). 

261 See Trademark Manual of Examining Procedures (“TMEP”) § 904. 

262 See, e.g., Fédération Internationale des Conseils en Propriété Intellectuelle (FICPI) Comments Submitted in 
Response to Offices’ Nov. 23, 2022, Notice of Inquiry at 2 (Feb. 3, 2023) (“. . . clear guidance should be given by trade 
mark offices on ways of proving use of NFTs, both in opposition and cancellation proceedings, and also in relation to 
demonstrating use and intent of use in jurisdictions where the use is a prerequisite for trade mark registration.”); 
Trademark Roundtable Tr. at 95:26–28 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“[W]e need some further guidance on 
non-traditional specimens, and I think that would go a long way in giving brand owners peace of mind that they 
have the requisite use.”); id. at 81:8-10 (Jan. 24, 2023) (Jacquelyn Knapp, ASICS) (“We’re facing a number of 
challenges as it relates to NFTs and most of the challenges relate to uncertainty. One issue is proving use with the 
USPTO.”). 
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that guidance is needed regarding how to appropriately demonstrate continued use in 
commerce after one-of-a kind or limited-edition assets tied to NFTs (e.g., unique digital 
collectibles) have been sold or discontinued.263 One questioned whether the USPTO should 
permit registration of a trademark for the provision of such unique, limited-edition goods or, 
instead, treat them like book and film titles for trademark registration purposes.264 

One practitioner, summarized the sentiments of many commenters when he urged the USPTO 
and trademark practitioners to “[c]arefully consider…descriptions, classifications, [and] 
allegations of use in commerce, as…NFTs become more common, and indeed and most 
importantly, more dynamic.”265 

In 2022, the USPTO provided NFT-specific training to trademark examining attorneys 
regarding NFT technologies, NFT platforms, goods and services associated with NFTs, and 
appropriate identifications and specimens of use for such goods and services. The USPTO 
provided a training webinar on the same issues for trademark practitioners in December 2022, 
and subsequently posted the video recording of that webinar on the USPTO website.266 The 
USPTO will continue to update its NFT-specific training and guidance as NFT technology 
continues to develop and new issues arise. 

2. Scope of Protection Afforded a U.S. Trademark Registration 

In general, U.S. trademark law prohibits registration of marks that are so similar to a previously 
registered mark, or an unregistered mark that was previously and continuously used, as to be 
likely to cause consumer confusion.267 To determine whether an applied-for mark is sufficiently 
similar to an existing mark, USPTO trademark examining attorneys must conduct a “likelihood 
of confusion” analysis,268 in which they consider, among other things, the similarity of: the 
marks; the goods or services with which the marks are, or are intended to be, used; and the 
channels of trade in which the goods or services travel.269 Federal courts must also conduct a 

263 See id. at 81:14–17 (Jan. 24, 2023) (Jacquelyn Knapp, ASICS) (“It's also not clear that we would be able to use the 
same NFTs that were minted with our maintenance and renewal applications if the company decided to discontinue 
releasing new collections.”); id. at 76:21–26 (Jan. 24, 2023) (Alfred Steiner, Meister & Steiner) (asking “whether and 
how an NFT creator can show continued use for an NFT collection after it sells out. Popular NFT collections may sell 
out in hours or even minutes. Once that happens, is the NFT creator still offering goods or services for sale in 
commerce?”). 

264 Id. at 77:10–13 (Jan. 24, 2023) (Alfred Steiner, Meister & Steiner) (“This takes me to my third and final topic, 
whether NFT collection titles should immediately qualify for trademark registration or instead be treated like book 
and film titles, which require a series to merit registration.”). 

265 Id. at 88:19–22 (Jan. 24, 2023) (Joe Guagliardo, Dentons US). 

266 The video recording of this webinar is available at https://www.uspto.gov/about-us/events/registering-trademarks-
newer-technologies-nfts-blockchain-cryptocurrency. 

267 See 15 U.S.C. § 1052(d). 

268 See TMEP § 1207.01. 

269 See In re E. I. du Pont de Nemours and Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) (setting forth these and 
additional factors to be considered when the USPTO conducts a likelihood of confusion analysis). 
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similar “likelihood of confusion” analysis to determine whether trademark infringement has 
occurred.270 

NFT sellers can tie a variety of goods and services to NFTs, including digital versions of 
physical products offered in traditional markets. Multiple commenters explained that 
stakeholders currently face significant uncertainty regarding whether the USPTO and federal 
courts will, when conducting likelihood of confusion analyses, consider physical goods offered 
outside of NFT markets as similar to digital versions of those goods associated with NFTs.271 

Several commenters reported that this uncertainty stymies brand owners and practitioners in 
their efforts to make decisions about trademark portfolio management and enforcement 
strategies.272 

For example, one commenter asked whether a trademark registration for physical clothing 
would be cited by the USPTO as a prior conflicting mark during examination of an application 
for the same mark for digital clothing associated with NFTs.273 Concerns focused on whether 
“brands have to expand the scope of their IP portfolios to cover NFTs, possibly embarking on 
expensive global registration projects,” or if the zone of natural expansion covers use of their 
marks in this new digital medium.274 

Some practitioners suggested that bad actors could take advantage of this uncertainty. 
According to one practitioner, bad actors could “free ride” off of the goodwill of existing 
registered marks for physical goods by obtaining registrations for identical marks for similar 

270 See 15 U.S.C. § 1114(1); see also Polaroid v. Polarad, 287 F.2d 492 (2nd Cir. 1961) (setting forth the factors courts use to 
conduct a likelihood of confusion analysis pursuant to trademark infringement claims). 

271 Trademark Roundtable Tr. at 80:8–10 (Jan. 24, 2023) (Natalia Aranovich, Aranovich Law Firm) (“I think a digital 
asset was never confused before with clothes or a tennis shoe. But now we're going to see more of that.”); id. at 94:5– 
10 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“So the place to start is whether protection for physical products extends to 
the virtual good counterparts, which I know is an issue that's come up multiple times today. Basically, can an IP 
owner stretch their existing trademark rights to cover electronic or virtual products, for instance, NFTs?”); id. at 
72:25–30 (Jan. 24, 2023) (Frederic Rocafort, Harris Bricken) (“I would like to focus on some of the practical issues 
regarding trademarks and NFTs that we are encountering in our practice. The first concerns the issue of relatedness 
between goods as it is addressed in the NFT context. The question is really to what extent should an analysis of 
relatedness consider or ignore the barrier that exists between physical goods and virtual goods?”). 

272 See id. at 56:13–17 (Jan. 24, 2023) (Thomas Brooke, INTA) (“If we're just talking straight up filing a trademark 
application and trying to get it registered . . . how much of a zone of expansion should the examining core grant to 
prior registrants? What's going to happen in oppositions?”); id. at 69:8–14 (Jan. 24, 2023) (Michael Geller, DLA Piper) 
(“When NFTs started to explode around this time last year, we saw a flood of new filings in class 9, some in other 
classes, but mostly 9, associated with NFTs. So the question at that point becomes, as the previous presenter noted, 
how do you protect a brand asset when class 9 is being flooded, but the brand owner may provide particularly goods 
in class 18, class 25, any other goods class?”); id. at 54:13–18 (Jan. 24, 2023) (Susan Stearns, INTA) (“Will a standard 
fashion application, for example, for [Class] 25 in apparel, be enforceable in a digital format, whether it's an NFT or 
other digital format seen in the ‘metaverse’? Those are issues that our practitioners are grappling with on a day-to-
day basis that we really feel need[] to have some clarity.”). 

273 Id. at 56:18–22 (Jan. 24, 2023) (Thomas Brooke, INTA). 

274 INTA Comments at 23. 
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digital goods in the NFT space.275 One expressed concern that bad actors may engage in “NFT 
trademark cybersquatting” by registering trademarks “just so that they can profiteer from it 
later.”276 

Multiple commenters noted that this uncertainty has led some brand owners with existing 
trademark registrations for physical goods and services to seek new registrations of the same 
marks for goods and services associated with NFTs, in order to expressly secure protection in 
the NFT space.277 However, one practitioner pointed out that not all brand owners have the 
resources or the legally-required intent to use to file such applications.278 

Many commenters indicated they are closely monitoring cases in federal courts addressing 
trademark infringement issues, including likelihood of confusion questions, in the NFT space,279 

275 See Trademark Roundtable Tr. at 83:17–22 (Jan. 24, 2023) (Angela Kalsi, Greensfelder, Hemker & Gale) (“So how 
then will the USPTO treat applications in NFT classes for identical or confusingly similar marks that are registered in 
different classes that under a traditional relatedness of goods analysis, may not lead to a 2(d) refusal, but in reality, it 
could mean granting registration to someone trying to free ride on a brand's goodwill in the NFT space[?]”); see also 
id. at 67:19–24 (Jan. 24, 2023) (Nedeen Nasser, Nasser Law) (“For instance, a luxury brand may not currently be in 
class 9 - downloadable media - but if someone applies for it using that luxury brand name, there's really nothing 
stopping them from getting an NFT under that name. We just have to do a better job - or we'll have to do a good job 
of - making sure that those NFTs don't get granted ownership in the wrong hands.”). 

276 Id. at 67:9–13 (Jan. 24, 2023) (Nedeen Nasser, Nasser Law). 

277 INTA Comments at 45 (“We have also observed that certain companies are focused on defensive trademark filings 
to make sure they can protect against use of their marks in connection with NFTs and other virtual goods by third 
parties. To support these defensive filings, some companies are working to create their own virtual goods, even 
where the sale of virtual goods is not a core part of the business. This appears to be, at least in part, the result of 
uncertainty surrounding whether traditional goods and services will be deemed sufficiently related to NFTs and 
virtual goods such that companies can prevent third parties from using their marks in this new space.”); Trademark 
Roundtable Tr. at 94:8–17 (Jan. 24, 2023) (Mark Jansen, Fenwick) (discussing “the surge and trend in major companies 
refiling applications for their marks for virtual goods and services”); id. at 81:10–14 (Jan. 24, 2023) (Jacquelyn Knapp, 
ASICS) (“Asics is in a spot where we are minting NFTs and would potentially be able to submit one of our NFTs as a 
specimen of use. But that is a different story for brands that haven't yet entered the space, but may want to 
defensively file an application.”); id. at 54:11–13 (Jan. 24, 2023) (Susan Stearns, INTA) (“There’s a lot of discussion on 
defensive filings that brand owners feel that they're compelled to do now because of the uncertainty in this space.”); 
see also Patent Roundtable Tr. at 95:15–17 (Jan. 26, 2023) (Pamela Norton, TitleChain) (“What’s happening today is 
brands don’t know how to participate. They’re filing new trademark filings, trying to cover themselves in the 
metaverse, and they can’t figure out what to do.”). 

278 Trademark Roundtable Tr. at 94:17–19 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“. . . not every brand owner has the 
budget or the requisite intent to use to file in all these new verticals.”). 

279 See id. at 79:25–28 (Jan. 24, 2023) (Natalia Aranovich, Aranovich Law Firm); id. at 83:5–11 (Jan. 24, 2023) (Angela 
Kalsi, Greensfelder, Hemker & Gale); id. at 81:30–31 (Jan. 24, 2023) (Jacquelyn Knapp, ASICS); id. at 49:14–17 (Jan. 24, 
2023) (Maria Scungio, AIPPI). 
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such as Hermès Int’l v. Rothschild280 and Nike v. StockX.281 Multiple commenters noted these cases 
could provide needed guidance to the USPTO and stakeholders about how federal courts will 
apply existing trademark laws in the context of NFTs, including likelihood of confusion 
analyses comparing real world physical goods with digital goods associated with NFTs.282 

However, the absence of clear, controlling judicial precedent deepens the uncertainty as to how 
likelihood of confusion analyses will be undertaken in the NFT space.  Several commenters 
recommended that the USPTO provide guidance to trademark examining attorneys and 
stakeholders on this question, with one practitioner adding that such guidance would also help 
ensure examining attorneys consistently apply the likelihood of confusion analysis in this 
context.283 

Notably, following the USPTO’s Trademarks and NFTs roundtable and the close of the public 
comment period for the Offices’ Study, in Hermès Int’l v. Rothschild, a federal jury found that 
artist Mason Rothschild’s use of the term “MetaBirkin” to market and sell his digital artwork— 
which was associated with NFTs and consisted of digital depictions of Hermès’ physical 
“Birkin” bags—caused dilution of and infringed Hermès’ “BIRKIN” trademarks.284 Following 
the jury verdict in Hermès, the district court issued an opinion and order on the parties’ post-
trial motions, which, in part, granted the plaintiff’s motion for a permanent injunction against 
the defendant.285 

280 Hermès Int’l v. Rothschild, No. 1:22-cv-00384 JSR (S.D.N.Y. Feb. 8, 2023) (see infra discussion of jury verdict and 
subsequent opinion and order of the court). 

281 Nike v. StockX, No. 22-cv-00983 (S.D.N.Y.) (Nike, Inc. alleges the defendant’s unauthorized use of Nike’s 
trademarks in connection with defendant’s digital sneaker assets, which are associated with NFTs, infringes Nike’s 
trademarks). 

282 See, e.g. Trademark Roundtable Tr. at 94:20–22 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“And the outcome of some 
of the recent cases that are percolating, like the Hermès challenge to Rothschild's “MetaBirkin,” will likely inform 
some of the strategy going forward.”); id. at 83:3–11 (Jan. 24, 2023) (Angela Kalsi, Greensfelder, Hemker & Gale) 
(“And for clients who are not so interested in the NFT world, they want to ensure their IP will be protected too. So, 
like all of us here, I'm watching with interest the Hermes case of the MetaBirkins and the Nike v. StockX case 
addressing the first sale doctrine. And it will be important to get clarity on these legal issues going forward. As 
companies are increasingly tokenizing their physical products, they will need to know how and if their NFTs would 
be distinct from the physical assets to which they correspond.”). 

283 See, e.g., id. at 107:25–108:5 (Jan. 24, 2023) (Peter Jackson, Greenberg Glusker) (“I think that we've seen a pretty 
inconsistent application in examination standards to date . . . [a]nd so I think that the entire examination pool could 
use more clarity around the ways that NFTs should be analyzed from a [likelihood of] confusion and registrability 
perspective.”); id. at 94:3–5 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“To that end, I think some guidance on the scope 
and the limits of trademark rights [would] benefit brand owners and accused infringer and platforms alike.”). 

284 Hermès Int’l v. Rothschild, No. 1:22-cv-00384 JSR (S.D.N.Y. Feb. 8, 2023). 

285 Hermès Int’l v. Rothschild, No. 1:22-cv-00384 JSR (S.D.N.Y. June 23, 2023), (The court’s opinion and order stated 
“[G]iven the likelihood that the continued sale and marketing of the MetaBirkins NFTs will generate confusion as to 
source among the public, Rothschild and any ‘other persons who are in active concert or participation with him,’ 
including his associated, business partners, and others he has commissioned to market the MetaBirkins NFTs, are 
enjoined from using the Birkin marks or otherwise misleading the public about the source of the MetaBirkins 
NFTs…”). 
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The finding of trademark infringement suggests at least one U.S. district court would consider 
digital, NFT-related depictions of physical products to be sufficiently similar to physical 
products not associated with NFTs to substantiate a finding of likelihood of confusion. Further, 
the finding of trademark dilution suggests that an owner of a famous trademark for physical 
goods can successfully bring a trademark dilution claim to prevent unauthorized uses of its 
mark in connection with digital goods tied to NFTs. 

C. Trademark Infringement and Enforcement 
Sections I.D and II.B, supra, discuss IP enforcement challenges—common to copyright, patent, 
and trademark holders alike—presented by NFT technology. A discussion of enforcement 
challenges specific to trademark owners follows below. 

Trademark misappropriation and infringement are common on NFT platforms.286 One provider 
of IP enforcement solutions stated that trademark infringement is the most common type of IP 
infringement it has observed on NFT platforms,287 the level of IP infringement it observes on 
NFT marketplaces is often higher than that on other online channels,288 and one of its clients has 
reported “over 100,000 infringing NFTs . . . per month to the NFT marketplaces.”289 The same 
commenter described the impersonating tactics infringers employ, including using third-party 
trademarks on or in connection with collections of assets underlying NFTs, in NFT descriptions, 
and in user account or digital wallet names.290 In addition, a technology industry association 
warned that bad actors misappropriate trademarks to solicit, and then exploit, consumers’ 
personal information and urged the Offices to consider this risk in the context of NFTs.291 

The lack of controlling judicial precedent regarding whether a trademark registration for 
physical goods can be enforced against use of that mark on similar digital goods tied to NFTs 
complicates enforcement efforts. One commenter noted that brand owners are not confident 
NFT platforms will take down unauthorized uses of a mark in connection with digital goods 
based on a trademark registration for similar physical goods.292 

286 See, e.g., A2IM et al. Comments at 11 (“To date, the RIAA has sent over 400 infringement takedown notices to NFT 
marketplaces for NFTs that infringe our members’ trademarks or copyrights.”); Trademark Roundtable Tr. at 12:14– 
16 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch) (“Ninety percent of takedown requests sent by the IP owners that 
we work with are targeting trademark-infringing content and are based on trademark rights.”). 

287 Id. at 11:3–4 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch). 

288 Id. at 12:6–8 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch). 

289 Id. at 12:9–11 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch). 

290 See id. at 12:27–29 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch). 

291 App Association Comments at 4 (“The Offices should consider how the following common IPR violation scenarios 
will apply to the use of NFTs…Disregarding trademark rights, an infringer will seek to use an app’s name or 
trademarked brand to trick users into providing their information to the infringer for exploitation.”). 

292 Trademark Roundtable Tr. at 81:19–24 (Jan. 24, 2023) (Jacquelyn Knapp, ASICS) (“We don't know if our 
trademarks in standard classes will always be accepted by platforms to take down unauthorized or counterfeit NFTs. 
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Another form of trademark misuse on NFT platforms is the unauthorized inclusion of 
trademarks in blockchain-based domain names (sometimes referred to as Web3 domain names).  
Blockchain-based domain names are simple, human-readable identifiers for digital addresses on 
blockchain networks.293 They can identify the location of a blockchain-based website, 
application, or digital wallet.294 They can also function as a digital identity.295 

Blockchain-based domain names can be utilized by trademark owners to promote brands and 
build presences in NFT marketplaces.296 However, many commenters reported that the 
unauthorized use of trademarks in these domain names was a major concern. One commenter 
observed that there are “an infinite number of ways for a bad actor to incorporate a famous, 
well known, or even other brand into a blockchain domain name.”297 The same commenter 
detailed the potential harms that infringing blockchain-based domain names cause, including 
consumer confusion, which can lead to consumers mistakenly sending cryptocurrency or other 
NFT assets to an impostor's wallet.298 Because they can identify commercial locations on 
blockchain networks and NFT platforms such as websites, apps, and sellers and purchasers’ 

Will platforms require a trademark registration that specifically covers NFTs or other digital goods? Will the 
registration from any country be sufficient, or will it be something else entirely?”). 

293 See INTA Comments at 22 (“Web3 domain names are classified as Utility NFTs. Web3 domain names. . . map user-
friendly identifiers to blockchain-based digital addresses.” According to the commenter, and providing examples of 
popular Web3 domain extensions include Ethereum’s “.ETH,” Unstoppable Domain’s “.CRYPTO” and “.NFT.”); 
Trademark Roundtable Tr. at 16:7–8 (Jan. 24, 2023) (Elizabeth Grabowski, Unstoppable Domains) (“Web3 domains 
function as a unique identifier on the blockchain. They can serve as an identifier for a decentralized web address and 
to identify crypto wallets, simplifying cryptocurrency payment routing by replacing long, unintelligible crypto wallet 
addresses with a simple human-readable address.”); see also Patent Roundtable Tr. at 15:27–28 (Jan. 26, 2023) 
(Giovanna Fessenden, Hamilton, Brook, Smith & Reynolds) (“The internet is what we call Web2, and the blockchain 
is Web3.”). 

294 Trademark Roundtable Tr. at 11:31–12:2 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch) (“[Web3 domain names] 
can be used to create digital identities linked to a crypto wallet, create a website, or build decentralized 
applications.”). 

295 INTA Comments at 22 (stating the primary uses for Web3 domain names are digital wallets, usernames, and 
digital identities); Trademark Roundtable Tr. at 16:12–18 (Jan. 24, 2023) (Elizabeth Grabowski, Unstoppable Domains) 
(“Currently, our customers can use their domain as a base-level digital identity using the Web3 domain to verify 
social media accounts and display an NFT profile picture. They can also use their Web3 domain as a universal login 
ID for a number of crypto applications that have integrated with Unstoppable Domains.”). 

296 See INTA Comments at 3; Trademark Roundtable Tr. at 89:26–90:6 (Jan. 24, 2023) (Kimberly Maynard, Frankfurt 
Kurnit Klein & Selz) (“In addition to branding NFTs with their trademarks, brands are opening digital wallets and 
associating them with blockchain domain names that incorporate their trademarks, associating those domain names 
with social media handles and with their websites. . . . and by using their trademarks, they're adding a layer of trust 
for consumers that are sending or receiving cryptocurrency or other NFT assets to or from the brand's wallets. So, 
because of the otherwise anonymous and unregulated nature of Web3, brands’ abilities to use their trademarks and 
consumers’ abilities to rely on those trademarks as source indicators is even more critical.”). 

297 Id. at 91:12–14 (Jan. 24, 2023) (Kimberly Maynard, Frankfurt Kurnit Klein & Selz). 

298 Id. at 91:14–16 (Jan. 24, 2023) (Kimberly Maynard, Frankfurt Kurnit Klein & Selz). 
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digital wallets, another commenter warned that infringing blockchain-based domain names 
“cause a higher risk of potential scams.”299 

Multiple commenters reported that the improper use of these domain names also takes the form 
of cybersquatting,300 with one suggesting that “the sunrise of Web3 domains has created a new 
era of cybersquatting.”301 

Although one blockchain-based domain name registrar reported that it attempts to reserve 
domain names that include registered trademarks for verified trademark holders,302 there are no 
centralized procedures for ensuring trademarks are not misused in this space.303 In addition, 
while the Internet Corporation for Assigned Names and Numbers (ICANN) has an established 
dispute resolution mechanism304 to address trademark-related conflicts involving internet 
domain names, no such mechanism exists in the blockchain-based domain name context.305 

299 Id. at 12:2–3 (Jan. 24, 2023) (Svetlana Ilnitskaya, Corsearch); see also AIPLA Comments at 8 (“Blockchain domains 
can be particularly dangerous in the hands of an infringer because they can link directly to a wallet that can be used 
to steal consumer funds by imitating the brand owner.”). 

300 AIPLA Comments at 5; Trademark Roundtable Tr. at 78:18–80:17 (Jan. 24, 2023) (Natalia Aranovich, Aranovich 
Law Firm); id. at 100:30–101:1 (Jan. 24, 2023) (Addam Kaufman, Oracle). 

301 Id. at 100:31–101:1 (Jan. 24, 2023) (Addam Kaufman, Oracle). 

302 See id. at 18:12–15 (Jan. 24, 2023) (Elizabeth Grabowski, Unstoppable Domains) (“We are endeavoring to protect the 
interests of trademark holders by making domains associated with a trademarked term unavailable for purchase on 
our website. We release these domains only to verified trademark holders.”); see also id. at 109:22–110:6 (Jan. 24, 2023) 
(Jessica McDonald, Neer McD PLLC / Blockish IP) (stating “not all [Web3 domain name registrars] are created 
equal,” and explaining that some such registrars reserve Web3 domain names for trademark owners, and at least one 
Web3 domain name protocol allows trademark owners with existing Internet domain names to use those domain 
names as their Web3 domain name). 

303 See id. at 40:1–3 (Jan. 24, 2023) (Thad Chaloemtiarana, ABA-IPL) (“blockchain domains . . .  currently don’t have 
any centralized authority for enforcement [of trademark rights]”). 

304 ICANN’s Uniform Dispute Resolution Policy (UDRP). 

305 See AIPLA Comments at 5 (“Blockchain domains . . . are not subject to ICANN or other centralized procedures for 
cancelling or transferring domains. The only way for the brand owner to obtain custody of the blockchain domain 
using its TM may be to track down the owner of the NFT associated with the blockchain domain and negotiate with 
the owner.”); see also Trademark Roundtable Tr. at 18:7–11 (Jan. 24, 2023) (Elizabeth Grabowski, Unstoppable 
Domains) (explaining that due to the technical features of blockchain, an NFT representing a Web3 domain name 
cannot be recalled by a third party once it is minted, which complicates efforts to establish a centralized brand 
ownership dispute resolution mechanism). 
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D. Commenter Recommendations for Best Practices, Education, and 
Policy Surrounding Trademarks and NFTs 
1. Best Practices 

As discussed in previous sections of this Report, several commenters proposed best practices 
and policies that NFT platforms and sellers could adopt to help protect IP owners’ rights and 
ensure consumers understand precisely what they are purchasing with an NFT. Some 
recommended that NFT platforms establish processes to verify that NFT sellers own the assets 
they offer, and the trademark rights therein.306 Others urged NFT platforms and sellers to 
provide clear information to consumers about the uniqueness of the assets and NFTs they 
offer307 and to clearly identify what IP rights in underlying assets will be transferred upon each 
sale.308 One commenter provided a more detailed recommendation that NFT platforms and 
sellers encode information about IP rights that accompany a digital asset into NFTs and make 
that information accessible to prospective purchasers via a pop-up message or similar 
mechanism.309 

In addition, one commenter suggested that, to inform consumers and aid trademark owners in 
identifying infringers, NFT minters should disclose their identities.310 Another proposed that 
NFT platforms develop tools to enable IP owners to scan for infringement at the platform scale 
and request removal of infringing assets, and that platforms develop reasonable practices to 

306 See AIPLA Comments at 5 (“Currently, NFTs typically do not document a seller's ownership of or authority to sell 
an asset. A mechanism is needed to ensure that the NFT is actually minted by or on behalf of the owner or licensee of 
the rights therein.”); Huski.ai Comments at 5 (“The person or entity offering an NFT should warrant that they have 
the sufficient, clear legal rights to the corresponding underlying collateral, such as IP assets, including any copyright 
or trademarks associated with the NFT transaction, including the underlying asset.”); NMPA Comments at 5–6. 

307 A2IM et. al. Comments at 12–13 (“There are a variety of IP-adjacent issues that should be considered in connection 
with NFTs. These include . . . [d]evelopment of uniform consumer disclosures related to the uniqueness of an NFT in 
a given marketplace and whether access to the underlying digital asset is available through other means on the 
public internet.”). 

308 Trademark Roundtable Tr. at 50:22–26 (Jan. 24, 2023) (Victoria Sheckler, RIAA) (“NFT sellers and marketplaces 
must ensure that they and their buyers have adequate information about the scope of IP rights that are being 
conveyed with an NFT that's associated with an underlying digital asset, and what rights are reserved.”). 

309 AIPLA Comments at 6 (“Future solutions should allow for licensing rights that come with the digital asset linked 
to the NFT to be programmed into the metadata that runs with the NFT and accessible through a popup or some 
other reliable, automated, simple measure.”). 

310 Trademark Roundtable Tr. at 51:27–52:10 (Jan. 24, 2023) (Victoria Sheckler, RIAA) (“Proof of ownership of the 
token doesn't tell you if the minter is a trusted source of the underlying asset…and whether the minter has the rights 
to grant the IP licenses or rights in the underlying asset. . . . To address these issues, legitimate minters in the music 
industry often . . . provide related information on their websites to clearly state who minted the NFT, what IP rights 
are being conveyed to the buyer, and what limitations and conditions apply to those rights. We think that the 
inclusion of this additional information is important for transparency and accountability purposes.”). 
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stop repeat infringers.311 Several commenters also recommended the creation of a centralized 
mechanism to settle trademark disputes involving blockchain-based domain names that would 
be modeled on ICANN’s Uniform Dispute Resolution Policy and applicable to all NFT 
marketplaces.312 

2. Agency Education and Guidance 

Many commenters recommended that government agencies provide guidance and education to 
their workforces, industry stakeholders, and consumers on various matters.  Some urged 
agencies to educate consumers regarding the IP rights to an underlying asset that flow to a 
purchaser with the sale of an NFT;313 whether exceptions to IP laws, such as fair use and the first 
sale doctrine, apply to digital assets associated with NFTs;314 and how to protect themselves 
against fraudulent or inauthentic NFT offerings.315 

In addition, several commenters urged the USPTO to create and publish guidance documents 
for trademark examining attorneys, practitioners, and industry stakeholders. As discussed 
above, proposals included: guidance for practitioners and industry stakeholders regarding 
appropriate identifications, classifications, and specimens of use for trademark applications 
with goods and services associated with NFTs;316 training for trademark examining attorneys on 
how to conduct a proper likelihood of confusion analysis when a mark at issue involves goods 
or services that are associated with NFTs;317 and associated guidance for stakeholders on how 
the USPTO determines whether physical goods are similar to digital goods associated with 

311 See A2IM et. al. Comments at 10. 

312 INTA Comments at 34 (“[I]t may be convenient to harmonize rules dealing with blockchain technologies and 
create an authority (similar to ICANN) to deal with controversies on a simple and centralized way. Otherwise, 
enforcing resolution in the many jurisdictions which may be involved may be a big challenge.”); Trademark 
Roundtable Tr. at 91:18–21 (Jan. 24, 2023) (Kimberly Maynard, Greensfelder, Hemker & Gale) (“We need laws or 
procedures, such as those already employed by WIPO for standard domain names, that will allow brands to stop 
nefarious uses of their trademarks in blockchain domain names.”); see also id. at 29:2–4 (Jan. 24, 2023) (Thomas Barrett, 
EnCirca) (“I do think that the industry will have to agree on a uniform trademark dispute process similar to the 
ICANN [UDRP].”). 

313 Decentralized Future Council Comments at 7 (“[E]ducation efforts regarding what IP rights are granted when 
purchasing an NFT should be promoted by both industry and government.”). 

314 Id. 

315 Trademark Roundtable Tr. at 28:10–17 (Jan. 24, 2023) (Dorothy Haraminac, GreenVets LLC and Kiribex) (“[T]here 
are people that come to me who have lost their life savings because they've fallen for a scam, a scam smart contract 
that masquerades as the real thing. They send all of their money to that thing, thinking it's the thing they've heard 
about in the news, because there's not any protection for that, and they have no understanding for how to verify that 
protection either. So some kind of guidance for the end user there would be really useful.”). 

316 See supra section III.B.1. 

317 See supra section III.B.2. 
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NFTs.318 One commenter suggested that in the absence of guidance on the likelihood of 
confusion analysis, the USPTO should consider reviving a pilot program that allowed 
trademark owners to update their registrations to include digital versions of the physical goods 
identified in their registrations.319 Another commenter noted that NFT creators also use 
trademarks and requested that the USPTO issue guidance targeted to such creators and to NFT 
resellers and collectors.320 

3. Are New Laws Necessary? 

Commenters generally urged that legislators exercise caution when considering new laws to 
protect trademark rights in the context of NFTs.321 Many suggested new laws would be 
premature at this time because NFT technology is still new and changing rapidly.322 One 
expressed the view that Congress should allow the NFT industry to self-regulate.323 

318 See supra id. 

319 Trademark Roundtable Tr. at 94:22–95:2 (Jan. 24, 2023) (Mark Jansen, Fenwick) (“But a possible stopgap measure 
that the Trademark Office might consider implementing is a fresh version of its Technology Evolution Pilot Program 
that allows brand owners to amend the goods and services identified in their registrations. So you'll recall that this 
program allowed brand owners who were providing the same fundamental goods and services through an updated 
means, method or format to basically update their descriptions to cover these evolved goods and services. So if 
you're making printed children's books, you were all of a sudden eligible to amend to downloadable electronic 
children's books if you no longer provided them in that printed format.”). 

320 Id. at 9:31–10:7 (Jan. 24, 2023) (Dorothy Haraminac, GreenVets and Kiribex) (“The general theme I've noticed is that 
NFT creators and trademark holders are somehow presented as being at odds. That theme is a myth. NFT creators 
need a way to protect, use, and transfer their creations. They have a mechanism already through the Trademark 
Office, so I'd like to see additional guidance from the USPTO directly targeted to NFT creators, resellers, and 
collectors.”); see also Patent Roundtable Tr. at 84:4–8 (Jan. 26, 2023) (Lucinda Lewis, Car Culture, Inc.) (suggesting that 
government agencies should “educate creators on how they can express their IP, and smart contracts.”). 

321 See, e.g., Trademark Roundtable Tr. at 55:28–30 (Jan. 24, 2023) (Susan Stearns, INTA) (“[W]ithin the framework of 
existing laws, we should look to see where those solutions are already there, as opposed to rushing, as a prior 
panelist spoke about, creating a rush to new things.”). 

322 A2IM et. al. Comments at 3 (“We also caution the Offices against recommending changes in copyright or 
trademark law that are unique to NFTs while this still developing technology remains in its relative infancy.”); 
Trademark Roundtable Tr. at 71:17–20 (Jan. 24, 2023) (Moish Peltz, Falcon, Rappaport & Berkman) (“There will be a 
time, I think, like we saw with the DMCA or the ACPA, where there is a need to tweak or modernize the laws. That 
time may come. I don't think we're close to that time yet.”); id. at 61:20–25 (Jan. 24, 2023) (Victoria Sheckler, RIAA) 
(“[I]n response to your initial question about does the law need to be changed, I think we would urge caution at this 
point with respect to straight up copyright and trademark law. This is an emerging technology, just as other 
emerging technologies, and we need to wait to see how things develop.”). 

323 Id. at 23:9–13 (Jan. 24, 2023) (Thomas Barrett, EnCirca) (“And so my message here is really for those folks in 
Congress that are under pressure to do something about the meltdown of various cryptocurrency platforms such as 
FTX and Genesis is, by all means, pass legislation to regulate cryptocurrency, but give NFTs a chance to self-regulate 
itself to protect trademark rights.”). 
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Many commenters also remarked that current IP laws provide mechanisms that appear to be 
sufficient to address IP rights in the NFT ecosystem.324 One provider of trademark enforcement 
solutions in NFT marketplaces noted that it has been successful in addressing observed 
infringements on NFT platforms with existing legal frameworks.325 

While most commenters did not recommend the enactment of new laws, some suggested that 
clarifications to existing laws may be helpful and that international agreements may need to be 
updated in the future to accommodate NFT technology.326 

E. Potential USPTO Use of NFTs in the Trademark Context 
Several commenters raised the possibility that the USPTO could mint, issue, and record NFTs 
representing ownership of trademark registration certificates.327 As described by one 
commenter, the use of NFTs to issue and record trademark registration certificates on a 
blockchain could provide greater transparency and provenance for registrations and provide a 
tamper proof record that could lessen fraudulent activity.328 The same commenter further 

324 See, e.g., A2IM et. al. Comments at 10, (“In general, NFTs do not appear to pose unique issues that would require a 
change in U.S. trademark or copyright law at this time.”); CCIA Comments at 3, (“Current IP laws are sufficient and 
working. New contexts and technologies do not necessarily require new, bespoke rules. Existing laws and 
regulations around IP enforcement and ownership have been enacted after thorough debate, tested in various 
scenarios, and proven valid for decades. And as we have seen over time, the current U.S. intellectual property system 
has allowed for strong IP protections to co-exist with the emergence of innovative technologies.”). 

325 Corsearch Comments at 3 (“Corsearch’s current focus is the protection of IP rights on online NFT marketplaces, 
and we have been successful so far in addressing observed infringements within the existing legal frameworks.”). 

326 See, e.g., ABA-IPL Comments at 13 (stating, in part, that “[e]xisting IP laws include mechanisms which may be 
adequate to enforce IP within the context of NFTs in certain situations” and that the “Anticybersquatting Consumer 
Protection Act [ACPA] may have some utility with respect to infringing web3 domain names” but that “ACPA likely 
should be reexamined in light of the emergence of decentralized NFT domain names to ensure that trademark 
owners have a way to protect IP rights in this area.”); AIPLA Comments at 7 (indicating that current IP laws are 
relevant but potential enhancements to the DMCA should be considered); App Association Comments at 7 
(expressing that while existing IP laws may apply to some conduct on NFT marketplaces, uncertainties exist about 
their application and stating that consideration should be given into how to integrate the protection of NFT offerings 
into existing international treaties and future international agreements). 

327 See, e.g., ABA-IPL Comments at 9 (“It is likely premature, but the certificates of registration associated with 
copyrighted works and trademarks as well as issued letters patent could themselves be minted as NFTs by those 
offices, and the chains of title when updated in the relevant office could be updated in the blockchain associated with 
the NFT. Doing so could assist in authenticating the ownership of at least U.S. IP rights in the context of due diligence 
for mergers and acquisitions and in recording licenses as smart contracts associated with the NFT assets.”); Kasdan 
Comments at 7 (“Some potential use cases that could be of interest to the USPTO are NFTs for registration certificates 
of copyrights, trademarks, and patents.”); Trademark Roundtable Tr. at 82:18–25 (Jan. 24, 2023) (Angela Kalsi, 
Greensfelder, Hemker & Gale) (“As an IP practitioner, I am really excited about the potential nonfungible tokens 
bring to our field. For instance. . . the possibility that one day trademark registration certificates could be issued as 
NFTs.”). 

328 Id. at 38:23–28 (Jan. 24, 2023) (Thad Chaloemtiarana, ABA-IPL) (“NFTs could allow the Office to provide applicants 
with greater transparency and provenance of their trademark registrations. The use of NFTs could enable the Office 
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suggested that such a system could also facilitate fast, accurate confirmations of trademark 
registrations’ statuses and chains of title and, if adopted by IP offices in other countries, could 
facilitate the secure exchange of information between offices and eliminate the need for 
trademark owners to present certified copies of registrations to foreign IP offices.329 

However, several others raised concerns with using NFTs to represent ownership of registration 
certificates. One questioned the need for such a system and indicated that if an NFT-based 
registration system is created alongside the current system, disparities could arise between the 
two systems’ records that would cause legal uncertainty.330 The same commenter questioned 
whether building an entirely new NFT-centered system is the most efficient way to ensure 
interoperability among national IP offices and whether trademark registrants would have 
sufficient knowledge about NFTs and blockchains to utilize those technologies’ authentication 
features.331 Another expressed concern about whether the USPTO would be able to effectively 
cancel NFTs representing trademark registrations and suggested that the USPTO would have to 
create and operate its own NFT platform to do so.332 

to create a tamper-proof and immutable record of the registration and make it difficult for anyone to falsify 
certificates or to claim ownership of trademarks that aren't theirs.”). 

329 Id. at 38:29–39:22 (Jan. 24, 2023) (Thad Chaloemtiarana, ABA-IPL) (“NFTs could make it easier to perform due 
diligence by automating the tracing of the original owner and chain of title of a trademark as the ownership 
information would be . . . reported not only on the USPTO’s registration and assignment records, but also on the 
blockchain, which would make it much more easily accessible. Similarly, NFTs associated with registrations and 
timely updates to the blockchain by the USPTO could facilitate real time confirmation of the status of the registration 
as active, which would make it easier for trademark information to be used in smart contracts. Moreover, the 
implementation of NFTs associated with certificates of registration could increase security and efficiency by 
eliminating, or at least reducing first, the need for physical certificates to be sent by mail . . . In the future, if and when 
trademark offices in other countries adopt NFT technologies, the USPTO's use of NFTs in connection with 
registration certificates could facilitate the secure exchange of information between offices and enable users to 
present to foreign trademark offices, a link to their NFT in place of a certified copy of the registration.”). 

330 Id. at 41:29–42:14 (Jan. 24, 2023) (Rebecca Tushnet, Harvard Law School) (“This leads me to have some cautions 
about some of the proposals. For example, if you mint an NFT and you also issue a registration that exists in the non-
NFT legal system, inherently you create the potential for a gap opening up between the NFT and the non-NFT 
system, and you need a priority rule. So what do you do with good-faith purchasers without notice or bankruptcy or 
inheritance or really any regime that operates by operation of law? Some questions that I would want to talk about is, 
what is the problem we're really trying to solve. . . . Why isn't checking public records sufficient to deal with existing 
problems?”). 

331 Id. at 42:14–20 (Jan. 24, 2023) (Rebecca Tushnet, Harvard Law School) (“Can you make systems interoperate in a 
way that's a little easier than building a whole new system of registration? Are the people who have problems with 
proving registration or with fake certificates of registration likely to know about or be able to take advantage of NFTs 
as authenticators? Before we have answers to those questions, I think we should not rush forward to say that NFTs 
are going to solve that problem.”). 

332 Id. at 68:3–12 (Jan. 24, 2023) (Nedeen Nasser, Nasser Law) (“I have the concern of the USPTO's ability right now to 
be able to protect the integrity of the Register in using NFTs to validate ownership. The way I see it, the USPTO will 
have to figure out a way to exercise control over an exchange itself that it creates. Currently, we've got certificates 
being issued for registrations with the USPTO and the TTAB will monitor the validity of marks or cancel marks, 
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F. Summary 
NFTs and NFT marketplaces present new opportunities for trademark owners to build their 
brands and reach new consumers with interactive products and services. Smart contracts 
accompanying NFTs can help brand owners manage their trademark rights and enforce 
trademark licensing terms. In addition, brand owners can use NFTs and associated transaction 
records stored on blockchain networks to demonstrate the provenance of their products, help 
mitigate counterfeiting, and indicate a trademark’s dates of first use in commerce. 

However, trademark infringement and misuse is prevalent on NFT marketplaces. In addition, 
trademark enforcement efforts are complicated by the decentralized and anonymous nature of 
NFT platforms, and the decentralized nature of the blockchain networks on which NFTs are 
stored. While some individual NFT platforms have developed protocols to help trademark 
owners enforce their rights, there is no centralized authority that requires all platforms to do so. 
There are also no cross-platform mechanisms to allow trademark owners to identify and take 
down infringing content, settle trademark-related disputes involving blockchain-based domain 
names, or confirm that sellers own the trademark rights associated with the assets they offer. 

Nevertheless, most commenters did not favor enacting new laws to help IP owners protect and 
enforce their trademark rights in the NFT space. Many believe that the time is not ripe for new 
laws, because the technologies are constantly evolving.  Others noted that many cases in federal 
courts addressing trademark rights in NFT marketplaces are still pending, and once resolved, 
will likely help indicate whether existing trademark laws are sufficient. 

However, many commenters did recommend that NFT platforms adopt best practices and 
protocols to prevent trademark infringement. Commenters also recommended that the USPTO 
provide NFT-specific guidance to trademark examining attorneys and the public to help ensure 
the process for obtaining trademark protection is predictable and consistent and that trademark 
applicants and registrants can make informed portfolio management decisions. 

The USPTO agrees that education regarding NFTs is important. The USPTO has provided NFT-
specific training and guidance for its trademark examining attorneys and also for practitioners. 
It has also added identifications for a variety of NFT-related goods and services in its ID 
Manual to guide examining attorneys, practitioners, and trademark applicants and registrants. 
In addition, the USPTO has successfully advocated for more uniform international classification 
policies for NFT-related goods and services at the Nice Committee of Experts. The USPTO will 
continue to work with stakeholders to identify additional measures to ensure the processes for 
obtaining and maintaining trademark registrations contemplate NFTs and other emerging 
technologies and remain consistent, predictable, and fair. 

respectively. But if down the line it cancels a mark, but that mark is an existing NFT, then there needs to be a way to 
actually cancel that NFT token, to remove it from the marketplace. That can only happen if the USPTO has its own 
exchange.”). 
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IV. PATENTS 
A. Use of NFTs to Manage Patents 

Many commenters discussed how NFTs and blockchain technology can be used to transfer and 
manage patent rights, track and collect patent royalties, and facilitate fractional ownership of 
patents. 

1. Transferring Rights and Portfolio Management 

Many commenters and roundtable participants suggested that patent holders could use NFTs to 
address perceived shortcomings in existing patent licensing and assignment practices. Some 
asserted that licensing contracts and assignments often lack important information, leading to 
potential confusion and conflict.333 One commenter noted that these problems could be 
mitigated if relevant legal terms and agreements were attached to NFTs, thereby resulting in 
“an immutable and auditable trail” of licensing and assignment documentation.334 

Commenters also suggested that patent holders could use NFTs to enhance patent portfolio 
management. One commenter noted that many patents are underutilized and that associating 
NFTs with patent rights could make patent information, licensing, assignments, and 
commercialization more transparent and straightforward, thus enhancing opportunities for 
patent holders to commercialize and monetize their patents.335 The same commenter’s company 
recently minted individual NFTs for twenty-five million worldwide patents, which involved 
populating each of the NFTs with relevant patent data.336 

Other commenters indicated that NFTs and blockchain records could provide immutable 
timestamps for patent application filings, could facilitate the storage of and secure access to IP 
documents, and could allow the management of IP portfolios in Web3 ecosystems.337 

333 Patent Roundtable Tr. at 56:8–15 (Jan. 26, 2023) (Joel Bock, Dentons US LLP (”Dentons US”)) (”Today, many 
companies, instead of recording the full agreement where an IP asset has been assigned, where a patent has been 
assigned, or the full license agreement, where the entity is licensed a particular patent, oftentimes other types of 
documents are recorded, such as an assignment document, which doesn't include information about the price that 
was paid for that assignment, or the other parameters of the transaction relating to that assignment.”); id. at 39:23–27 
(Jan. 26, 2023) (Dov Greenbaum, Reichman University (IDC) Herzliya; Yale University) (”Some have already 
mentioned that NFTs on the blockchain will provide a clear chain of custody of who owns what. In terms of patents, 
it's another issue with the assignee database, and sometimes some people within the chain of custody don't 
necessarily put their information into the database.”). 

334 Lootsma Comments at 2. 

335 Patent Roundtable Tr. at 65:18–21, 66: 21–26 (Jan. 26, 2023) (Leann Pinto, IPwe). 

336 Id. at 65:25–66:26 (Jan. 26, 2023) (Leann Pinto, IPwe). 

337 Lootsma Comments at 1; Power Patent Comments Submitted in Response to Offices’ Nov. 23, 2022, Notice of 
Inquiry (Dec. 5, 2022) (“Power Patent”) (“[NFTs] offer[] a secure and transparent way to store IP documents, such as 
patent applications and trademarks, which enables them to be easily accessed when needed. . . .Businesses can 
register patents on blockchain for sale or licensing”); Patent Roundtable Tr. at 66:21–26 (Jan. 26, 2023) (Leann Pinto, 
IPwe). 
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2. Tracking Royalties 

Many commenters and roundtable participants suggested that the technical characteristics of 
NFTs and smart contracts could aid in tracking and controlling the distribution of royalties 
associated with patent licenses. For example, some commenters noted that smart contracts 
associated with NFTs could automate royalty payments and the execution of other licensing 
terms and conditions, and ensure that royalty payments are transparent.338 Another suggested 
that NFTs’ metadata could be used to preserve and communicate key information about 
underlying patents, including whether a patent is eligible to be a standard essential patent.339 

3. Fractional Patent Ownership 

Several commenters stated NFTs and blockchain technology can be used to fractionalize of 
assets as diverse as fine art,340 music,341 and financial instruments342. These assets are converted 
into tokens, and then the tokens are sold as “shares” to buyers. Some commenters suggested 
that patent ownership could also be fractionalized using these technologies.  One expressed the 
view that fractionalizing patent ownership with NFTs “would create a more liquid sort of 
marketplace, an ability to . . . commodify expensive assets without necessarily licensing 
them.”343 However, the same commenter also identified a potential complication with 
fractionalizing patents with NFTs: because 35 U.S.C. § 262 allows each joint owner of a patent to 
exercise its patent rights without the consent of other joint owner(s), owners of fractionalized 
patents may face complications in coordinating patent management and licensing strategies.344 

However, another stakeholder suggested that NFTs and blockchain technology can mitigate 
such problems by defining and communicating which permissions are granted to patent 
owners.345 

338 Jayaram Comments at 3; Lootsma Comments at 4; Patent Roundtable Tr. at 25:24–27 (Jan. 26, 2023) (David 
Hardoon, Wang Hardoon P.C. (”Wang Hardoon”)). 

339 Id. at 21:26–22:2, 22:11–12 (Jan. 26, 2023) (Mark Stignani, Barnes and Thornburg LLP (”Barnes and Thornburg”)). 

340 Igniting Souls and Blockchain Life, Comments Submitted in Response to Offices’ Nov. 23, 2022, Notice of Inquiry 
at 26 (Feb. 8, 2023). 

341 Id. 

342 Patent Roundtable Tr. at 71:26–72:2 (Jan. 26, 2023) (Robert Mowry, Rekt Tech). 

343 Id. at 41:12–14 (Jan. 26, 2023) (Dov Greenbaum, Yale University, Reichman University (IDC) Herzliya; Yale 
University). 

344 Id. at 41:15–22 (Jan. 26, 2023) (Dov Greenbaum, Yale University, Reichman University (IDC) Herzliya; Yale 
University). 

345 Id. at 71:17–29 (Jan. 26, 2023) (Robert Mowry, Rekt Tech) (“So the real utility of these NFT platforms and assets is 
the on-chain ownership that makes provenance for art and any number of different assets that have value associated 
with who's owned it and who's collected it, who's distributed it. Is it authentic to that artist? Is it from their wallet? 
That's of huge value that often makes it very difficult when you're trying to auction off things and you're having to 
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B. Obtaining Patent Rights for NFT-related Inventions 
Many commenters provided views on how existing patent laws apply to NFT-related 
inventions.  These comments specifically focused on eligibility, novelty, non-obviousness, and 
inventorship requirements. 

1. Patent Eligibility 

a. Utility Patents 

For a claimed invention to be eligible for a utility patent, it: (i) must fall within one of four 
categories of invention identified in 35 U.S.C. § 101 (i.e., a process, machine, manufacture, or 
composition of matter); and (ii) must not be directed to a judicial exception (i.e., abstract ideas, 
laws of nature, or natural phenomena), unless the claim as a whole includes additional 
limitations amounting to significantly more than the exception.346 

In Mayo Collaborative Services v. Prometheus Labs, Inc.,347 and later in Alice Corp. Pty. Ltd. v. CLS 
Bank International,348 the U.S. Supreme Court articulated a two-step framework for 
distinguishing patent-ineligible concepts from patent-eligible applications of those concepts.349 

The first step is to consider whether the claims are directed to a judicial exception.350 If so, the 
second step is to consider whether the claims do significantly more than the judicial exception— 
i.e., whether additional elements considered separately or as an ordered combination transform 
the nature of the claim into a patent-eligible application of the judicial exception.351 As applied 
by the USPTO, the question of whether a claimed invention is directed to a judicial exception is 
a two-pronged inquiry, where, in the first prong, it is determined whether the claim recites a 
judicial exception, and, if so, in the second prong, it is determined whether the claim represents 
a practical application of that exception.352 

Multiple commenters indicated that the USPTO’s current patent eligibility guidance was 
adequate to evaluate the patentability of NFT-related inventions.  Some noted that under the 
current guidance, the USPTO’s eligibility determination would largely depend on whether the 

say, well, this may have been owned by this person, but we can't verify it and we have a handwritten letter. The 
blockchain makes it much more clear to have that done to the degree that it can be continued to be nurtured, is 
worthwhile.”). 

346 Manual of Patent Examining Procedure (“MPEP”) § 2104 (9th ed., Rev. 07.2022, Feb. 2023); see also Patent Act, 35 
U.S.C. § 101; Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 573 U.S. 208, 215 (2014). 

347 566 U.S. 66 (2012). 

348 573 U.S. 208 (2014). 

349 Mayo, 566 U.S. at 77–78; Alice, 573 U.S. at 217–222. 

350 Mayo, 566 U.S. at 77; Alice, 573 U.S. at 217–218. 

351 Mayo, 566 U.S. at 77–78; Alice, 573 U.S. at 217–218, 221–222. 

352 MPEP § 2106.04 (9th ed., Rev. 07.2022, Feb. 2023). 
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invention improves an NFT-related technology or otherwise implements a technological 
solution to a technological problem.353 One commenter expressed the view that while 
inventions that improve NFT-related technology would likely face fewer patent eligibility 
hurdles, inventions related to associating an NFT with an underlying asset could also be 
determined eligible if the claims are directed to a practical application rather than an abstract 
idea.354 

Another commenter indicated that the USPTO’s eligibility guidance should “restrict abstract 
processes that use NFTs in a manner that preempts the traditional business process” and should 
prioritize “methods and systems that interact with blockchains and allow NFTs to be created, 
traded, [and] managed in new ways.”355 

In addition, some stakeholders urged the USPTO to publish additional examples to provide 
guidance to patent applicants and practitioners regarding which types of NFT-related 
technologies might be patent eligible.356 

b. Design Patents 

To be eligible for a design patent, a design must be: (i) new; (ii) original; (iii) ornamental; and 
(iv) for an article of manufacture.357 To be an ornamental design, the design must have been 
“created for the purpose of ornamenting” and cannot be the result or “merely a by-product” of 
functional or mechanical considerations.358 To comply with the article of manufacture 

353 See Gatto Comments at 7–8 (suggesting that an NFT itself is primarily a unique identifier and an NFT-related 
invention involving a static NFT, by itself, is not likely to be patent-eligible, whereas an NFT-related invention 
involving a blockchain that implements a technological solution, such as a Layer-2 solution, would be more likely to 
be patent-eligible); Patent Roundtable Tr. at 24:6–25 (Jan. 26, 2023) (Hardoon, Wang Hardoon) (“That said, on the 
patentable subject matter front, I try to counsel clients about the distinction between improving blockchain 
technology, improving NFT technology, and merely applying that technology. For example, if they are improving the 
process of authentication or changing and improving protocols for mining blocks, for example, an alternative to 
proof of work or proof of stake, if they're reducing the cost of storage on the blockchain or reducing the time that it 
takes to process transactions in a way that doesn't harm the underlying blockchain, those are—or improving 
protocols for the creation of NFTs and their linkage to the use of external storage. I think where you're improving the 
functioning of those technologies—and I think there's a ton of innovation in that space—I think under patentable 
subject matter, those things are pretty clearly patentable. Where companies come to me and they're merely 
leveraging existing technology and using it just because they created a new coin or have an idea for a new way to use 
this technology, doesn't necessarily make sense to file a patent because their leveraging of that technology just might 
not provide enough material for it to be considered patentable subject matter.”). 

354 Id. at 8:13–29, 9:24–29, (Jan. 26, 2023) (Joseph Wolfe, DLA Piper). 

355 Id. at 31:23–26, 32:4–9 (Jan. 26, 2023) (Ryan Chowdhury, Fish & Richardson P.C.). 

356 Id. at 10:1–7 (Jan. 26, 2023) (Joseph Wolfe, DLA Piper); id. at 48:1–9 (Jan. 26, 2023) (Kristopher Kastens, Kramer, 
Levin, Naftalis & Frankel). 

357 35 U.S.C. § 171(a). 

358 In re Carletti, 328 F.2d 1020 (C.C.P.A. 1964); Blisscraft of Hollywood v. United Plastic Co., 189 F. Supp. 333, 337 
(S.D.N.Y. 1960), aff’d, 294 F.2d 694 (2d Cir. 1961). 
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requirement, applicants are required to show the design as applied to or embodied in an article 
of manufacture.359 The Supreme Court has opined that “[a] patentable design ‘gives a peculiar 
or distinctive appearance to the manufacture, or article to which it may be applied, or to which 
it gives form.’”360 

Commenters expressed a range of differing views on designs associated with NFTs and 
whether they can meet the requirements for design patent protection.  One expressed the view 
that user interfaces of a decentralized application associated with NFTs and blockchain could 
qualify for design patent protection.361 Another suggested that design patent protection would 
be appropriate for “NFTs that are associated with an art object or some other physical image.”362 

However, another commenter remarked that the ornamentality and article of manufacture 
requirements would likely preclude design patent protection for an NFT itself.363 The same 
commenter reasoned that it is unclear whether underlying assets associated with NFTs are 
articles of manufacture, and whether NFTs are ornamental in relation to their underlying 
assets.364 Another stakeholder expressed the view that NFTs appear to be articles of 
manufacture, produced by software methods, but that NFTs do not appear to meet the 
requirements for designs in and of themselves, even though NFTs may “exemplify a design.”365 

359 Curver Luxembourg, SARL v. Home Expressions Inc., 938 F.3d 1334, 1340 (Fed. Cir. 2019) (confirming that “long-
standing precedent, unchallenged regulation, and agency practice all consistently support the view that design 
patents are granted only for a design applied to an article of manufacture, and not a design per se”); MPEP § 1504.01 
(9th ed., Rev. 07.2022, Feb. 2023). 

360 Samsung Electronics Co., Ltd. v. Apple Inc., 137 S. Ct. 429, 432 (S.Ct. 2016) (quoting Gorham Co. v. White, 14 Wall. 511, 
525, 20 L.Ed. 731 (1872). 

361 See Gatto Comments at 8 (“The user interface or elements [of a decentralized application] may qualify for design 
patent protection.”). 

362 Patent Roundtable Tr. at 58:10–15 (Jan. 26, 2023) (Joel Bock, Dentons US) (“In the past, the Patent Office has 
granted patents, design patents, that cover web pages or other types of non-physical objects as long as they are 
presented on some sort of display. And there's no reason why NFTs that are associated, for example, with an art 
object or some other physical image cannot be protected in the same way through design patents.”). 

363 Id. at 44:22–45:3 (Jan. 26, 2023) (Mikal-Ellen S. Bennett, Kindcaid and Associates, PLLC ) (“But [NFTs] are different 
than design patents, with a whole host of issues regarding the underlying asset. For example . . . where the 
underlying asset is not necessarily as likely to be a protectable article of manufacture, like with a design patent. So 
this would undermine the entire design patent framework. If the underlying article of manufacturer—whatever that 
NFT was protecting—was not that article of manufacture. And, in addition, with the design patent framework, you 
have the issue of ornamentality. Not all of these NFTs are necessarily going to be ornamental to their underlying 
asset. So there's not a great fit once you dig down into these more nuanced elements of that design patent.”). 

364 Id. 

365 Kiribex (personal) Comments at 3 (“Within the patent system, an NFT appears to be an article of manufacture; it is 
manufactured by software methods. . . .The resulting article of manufacture (the NFT) may exemplify a design, but it 
does not appear to meet the requirements for a design in and of itself.”). 
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2. Novelty and Non-Obviousness 

a. Novelty 

For an invention to be patentable, it must be novel, i.e., it must not be described in an issued 
patent, described in a printed publication, or have been in public use, on sale, or otherwise 
available to the public before the effective filing date of the invention.366 A claim is not novel 
when each and every element as set forth in the claims is found in a single prior art reference 
(e.g., a patent; published patent application; or an article, paper, or other document available to 
the public).367 

Multiple commenters emphasized that it is important for the USPTO to apply the novelty 
requirement to NFT-related inventions.368 Their comments were underpinned by a common 
theme: Where NFT-related inventions are concerned, novelty determinations are difficult 
because of the newness of the technology, and therefore, both the USPTO and the public should 
explore the non-patent literature databases when assessing the prior art. For example, one 
commenter urged the USPTO to consider, and familiarize itself with, “the public space for NFT 
concepts,” which the commenter indicated “are not well indexed by common search engines.”369 

Another commenter cautioned that when applicants and practitioners perform a prior art 
search on NFT-related inventions, “. . . it would be prudent to consider a broader search outside 
of patent databases.”370 

One stakeholder recommended that the USPTO provide more training on novelty in the area of 
NFTs, so that the Office is awarding patents of the proper scope to NFT-related inventions.371 

b. Non-Obviousness 

To be patentable, an invention must also be non-obvious. More specifically, the differences 
between the invention and the prior art must not be such that the invention as a whole would 
have been obvious before the effective filing date to a person having ordinary skill in the art.372 

366 35 U.S.C. § 102(a). 

367 Verdegaal Bros. v. Union Oil Co. of California, 814 F.2d 628, 631 (Fed. Cir. 1987); MPEP § 2131 (9th ed., Rev. 07.2022, 
February 2023). 

368 Gatto Comments at 8 (“If a blockchain solution implements a novel . . . consensus mechanism, Layer-2 solution or 
other technology this can be patentable . . . [s]ome wallets implement a novel . . . approach and this can be 
patentable . . . if dApps implement novel . . . functionality, they should be subject to patent protection”); Kiribex 
(personal) Comments at 2–3 (“I also implore the USPTO to execute a diligent consideration of the public space and 
avoid lowering the bars for novel, non-obvious, and other requirements”); Kasdan Comments at 6; Patent 
Roundtable Tr. at 4:5–7 (Jan. 26, 2023) (Wolfe, DLA Piper). 

369 Id. at 66:13–16 (Jan. 26, 2023) (Dorothy Haraminac, GreenVets LLC and Kiribex). 

370 Id. at 10:12–14 (Jan. 26, 2023) (Joseph Wolfe, DLA Piper). 

371 Id. at 37:20–22 (Jan. 26, 2023) (Michael Kasdan, Wiggin and Dana LLP). 

372 35 U.S.C. § 103. 
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The question of obviousness is one of law based on the following underlying factual inquiries: 
(a) determining the scope and content of the prior art; (b) ascertaining the differences between 
the claimed invention and the prior art; and (c) resolving the level of ordinary skill in the 
pertinent art.373 After evaluating these factual inquires, a determination of obviousness is made, 
which must be supported by articulated reasons.374 

Many commenters highlighted the importance of continuing to apply the non-obviousness 
requirements to NFT-related inventions.375 For example, one commenter stressed that while “[i]t 
is important to reward novel and non-obvious inventions in the NFT space with patents . . . 
doing an old idea with blockchain when using well known blockchain functionality and 
components for its expected purpose” should not be sufficient.376 

3. Inventorship 

Under 35 U.S.C. § 100(f), an inventor is defined as “the individual or, if a joint invention, the 
individuals collectively who invented or discovered the subject matter of the invention.”377 In 
Thaler v. Vidal,378 the Federal Circuit found that, based on Supreme Court precedent, an 
“individual” ordinarily means a human being unless Congress provided some indication that a 
different meaning was intended.379 Based on the finding that there is nothing in the Patent Act 
to indicate Congress intended a different meaning, and that the Act includes other language to 
support the conclusion that an “individual” in the Act refers to a natural person, the court 
concluded that an inventor must be a natural person.380 The court explained, however, that it 
was not confronted with “the question of whether inventions made by human beings with the 
assistance of [artificial intelligence] are eligible for patent protection.”381 

As with other digital products, NFTs and their underlying assets can be generated using 
artificial intelligence (AI).  Some commenters provided views on whether inventions based on 

373 Graham v. John Deere Co., 383 U.S. 1 (1966); see also KSR Int'l Co. v. Teleflex Inc., 550, U.S. 398, 404; MPEP § 2141 (9th 
ed., Rev. 07.2022, Feb. 2023). 

374 KSR, 550 U.S. at 418; MPEP § 2141 (9th ed., Rev. 07.2022, February 2023). 

375 Gatto Comments at 8 (“If a blockchain solution implements a . . . non-obvious consensus mechanism, Layer-2 
solution or other technology this can be patentable . . . [s]ome wallets implement a . . . non-obvious approach and this 
can be patentable.”); Kasdan Comments at 6; Kiribex (personal) Comments at 2–3 (“I also implore the USPTO to 
execute a diligent consideration of the public space and avoid lowering the bars for novel, non-obvious, and other 
requirements”); Patent Roundtable Tr. at 10:8–16 (Jan. 26, 2023) (Joseph Wolfe, DLA Piper). 

376 Kasdan Comments at 6. 

377 35 U.S.C. § 100(f). 

378 Thaler v. Vidal, 43 F.4th 1207 (Fed. Cir. 2022). 

379 Thaler, 43 F.4th at 1210–1211. 

380 Id. 

381 Id. at 1213. 
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AI-generated NFTs and AI-generated digital assets could qualify for patent protection. Two 
stakeholders stated that digital assets associated with NFTs—to the extent they are produced by 
AI tools—would not be eligible for patent protection.382 Another commenter, noting the tension 
between the human inventorship requirement and the fact that many NFTs and associated 
assets are generated by AI, described patent protection as “an incredibly uncomfortable fit” for 
such AI-generated products.383 

4. Are New Laws Necessary? 

As discussed, supra,384 several stakeholders provided views on whether existing laws are 
sufficient to protect IP rights in the context of NFTs. However, most of those comments either 
discussed IP laws generally or specifically focused on trademark and copyright laws. As 
discussed above in this section, comments specific to patent laws primarily addressed the 
application of existing laws and requirements to NFT-related inventions, and not whether 
revisions to the law are necessary. 

C. Potential USPTO Use of NFTs in the Patent Context 
Some commenters suggested that the USPTO could utilize NFTs and blockchain technology in 
the patent application, issuance, and maintenance processes.  Some suggested the USPTO could 
use NFT and blockchain technologies to reduce applicants’ costs and the complexity associated 
with obtaining patents.385 One commenter indicated that by reducing such barriers to entry, 
NFT and blockchain technologies could encourage more inventors to file applications for 
patents.386 Another commenter stated that USPTO office actions could be authenticated using 
blockchain.387 Others suggested that the USPTO could use blockchain to record and validate 
patent assignments.388 

382 Wang & Lee Comments at 7; INTA Comments at 23. 

383 Patent Roundtable Tr. at 45:24–30 (Jan. 26, 2023) (Mikal-Ellen S. Bennett, Kindcaid & Associates). 

384 See sections II.B and III.D.3. 

385 ABA-IPL Comments at 9 (“The Section recognizes the possibilities for blockchain technologies to modernize the 
recordkeeping process for digital assets and the potential for integration into the application, registration, and similar 
filing processes with the Offices. Not only could the metadata be fully imported to satisfy the information needed for 
applications and registrations, but the minting process could be helpful as a method of more accurately determining 
who was first to create a work, use a mark, or develop an invention.”); Patent Roundtable Tr. at 61:13–15, 20–23 (Jan. 
26, 2023) (Dorothy Haraminac, GreenVets LLC and Kiribex). 

386 Id. at 61:12–23 (Jan. 26, 2023) (Dorothy Haraminac, GreenVets LLC and Kiribex). 

387 Lootsma Comments at 1. 

388 ABA-IPL Comments at 9 (”[C]hains of title when updated in the relevant office could be updated in the blockchain 
associated with the NFT.”); Patent Roundtable Tr. at 21:18–23 (Jan. 26, 2023) (Mark Stignani, Barnes and Thornburg) 
(“Rather than signing an assignment that they register, their assignment of rights in the blockchain at that point in 
time. This would also be available early on to validate whether or not the company has adequately assigned rights. I 
think that the registration recordation of all entities that own patents would be a valid use of blockchain for the 
USPTO as well.”). 
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In addition, some commenters expressed the view that the USPTO could potentially issue 
patents as NFTs and record them on a blockchain network.389 

However, many commenters cautioned against the wholesale utilization of NFTs to represent 
the ownership of patent rights.  One commenter suggested that efforts to address perceived 
problems in the patent application process should be focused on enhancing existing systems, 
not on utilizing NFTs.390 Another questioned whether an NFT-centered patent assignment 
system would be redundant to the USPTO’s existing database.391 In addition, one commenter 
cautioned that the benefits of adopting this new technology should be balanced against the 
risks.392 

D. Summary 
Stakeholders generally agreed that NFTs and blockchain technology present new opportunities 
for patent holders to: aggregate and communicate more complete information about patents 
with lower transaction costs; manage patent rights; track and collect royalties; and 
commercialize and monetize patents. Many commenters also noted that patent protection for 
NFT-related inventions is important to encourage continued innovation in this space and 
provided views on how various patent law requirements apply, or should apply, to NFT-
related patent claims. 

389 See, e.g., ABA-IPL Comments at 9 (“It is likely premature, but the certificates of registration associated with . . . 
issued letters patent could themselves be minted as NFTs. . . .Doing so could assist in authenticating the ownership of 
at least U.S. IP rights in the context of due diligence for mergers and acquisitions and in recording licenses as smart 
contracts associated with the NFT assets.”); Patent Roundtable Tr. at 55: 20–27 (Jan. 26, 2023) (Joel Bock, Dentons US) 
(“I mean that potentially NFTs could be used to represent an issued patent. In the future, the PTO can issue NFTs 
instead of distributing physical copies of patents.”). 

390 Gatto Comments at 17. 

391 Patent Roundtable Tr. at 39:29–30 (Jan. 26, 2023) (Dov Greenbaum, Reichman University (IDC) Herzliya; Yale 
University) (“On the downside of this of course, is will such a system be redundant with the USPTO's already 
[existing] database?”). 

392 Id. at 63:21–23 (Jan. 26, 2023) (Dorothy Haraminac, GreenVets LLC and Kiribex). 
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V. CONCLUSION 
The Offices appreciate the thoughtful contributions by participants in this Study, which 
represent a broad spectrum of perspectives across numerous IP-related fields.  Overall, as with 
many emerging technologies, Study participants identified both opportunities and risks with 
the development of NFTs.  Most expressed enthusiasm for the new possibilities NFTs and 
blockchain technology may offer for licensing IP-protected materials, including their potential 
to give individual rightsholders greater control over the use of their IP and a larger share of 
associated revenues. Many also hoped that the key technological features of NFTs—such as the 
creation of an immutable record of transactions on the blockchain—could aid enforcement by 
providing evidence of an item’s authenticity, provenance, or registration history. 

Others cautioned, however, that the same concerns over piracy, infringement, and 
counterfeiting that have long existed in the online space are equally present in the context of 
NFTs. They noted that while NFTs can help to track possession of a particular copy of an asset, 
the technology does nothing to prevent the creation and dissemination of unauthorized copies.  
Moreover, the same features of blockchain technology used to support IP enforcement may 
sometimes have the opposite effect. For example, the immutability of blockchain records can 
impede the correction of fraudulent or inaccurate entries, while the decentralized and 
sometimes anonymous nature of NFT storage may hamper the identification and removal of 
infringing copies. 

Notwithstanding these challenges, Study participants generally agreed that changes to IP laws 
are not currently necessary to address the use of NFTs. The Offices agree with this assessment. 
NFT technology is currently changing rapidly, and new laws unique to NFT issues would likely 
be premature. In addition, while NFT transactions may require the application of IP laws in 
new factual contexts, the legal issues implicated generally are not novel ones. Participants did 
raise important concerns relating to consumer confusion—for example, where NFT purchasers 
may incorrectly believe they are acquiring IP rights in an associated asset. But those issues are 
better addressed through educational or consumer protection measures than through changes 
to IP laws.  Similarly, some participants highlighted potential questions concerning the legal 
status of smart contracts, but such issues are primarily ones of contract law. 

Finally, the Offices received some suggestions as to ways in which NFT or blockchain 
technology could be used to improve registration or recordation practices.  No specific 
proposal, however, received significant support from commenters. The Offices conclude that 
such proposals are premature. The Offices will, however, continue to explore potential uses of 
emerging technologies to enhance agency operations as needed. The Offices will also continue 
to work with stakeholders to identify additional opportunities for education and training on 
NFT-related IP issues. 
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5

10

15

20

25

30

Roundtable Participants 
Trademarks and NFTs 

January 24, 2023 

Technologists (alphabetical by last name) 
1 Thomas Barrett, EnCirca, Inc. 
2 David A. Callner, M9 Solutions 
3 Elizabeth Grabowski, Unstoppable Domains, Inc. 
4 Dorothy Haraminac, GreenVets, LLC and Kiribex 

Svetlana Ilnitskaya, Corsearch 
6 Kary Oberbrunner, Igniting Souls & Blockchain Life 
7 Morgan Reed, ACT | The App Association 

Academics and Association Representatives 
8 Thomas Brooke, International Trademark Association (INTA) 
9 Thad Chaloemtiarana, American Bar Association (ABA) 

Joshua Fairfield, Washington and Lee University School of Law 
11 Brian L. Frye, University of Kentucky College of Law 
12 Maria A. Scungio, International Association for the Protection of Intellectual Property 

(AIPPI) 
13 Victoria Sheckler, Recording Industry Association of America (RIAA) 
14 Susan Stearns, International Trademark Association (INTA) 

Rebecca Tushnet, Harvard Law School 
Brand Owners and IP Practitioners 

16 Natalia C. Aranovich, Aranovich Law Firm, PC 
17 Michael A. Geller, DLA Piper 
18 Joe Guagliardo, Dentons US, LLP 
19 Peter K. Jackson, Greenberg Glusker, LLP 

Mark Jansen, Fenwick 
21 Angela S. Kalsi, Greensfelder, Hemker & Gale, PC 
22 Addam Kaufman, Oracle 
23 Jacquelyn Knapp, ASICS America Corporation 
24 Giulia Maienza, Herbert Smith Freehills 

Kimberly M. Maynard, Frankfurt, Kurnit, Klein & Selz, PC 
26 Nedeen Nasser, Nasser Law 
27 Jessica Neer McDonald, Neer McD PLLC / Blockish IP 
28 Moish E. Peltz, Falcon, Rappaport & Berkman, LLP 
29 Justin Pierce, Venable LLP 

Frederic Rocafort, Harris Bricken 
31 Alfred Steiner, Meister & Steiner, PLLC 
32 Eliana Torres, Nixon Peabody 
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Trademarks and Non-Fungible Tokens Roundtable 
Recording available at: 

https://uspto.cosocloud.com/pl1ozvaepgh8/ 

Agenda available at: 
https: www.uspto.gov/ip-policy/trademark-policy/roundtable-trademarks-and-non-fungible-tokens 

10:00 – 10:10: Opening remarks 

• Kathi Vidal, Under Secretary of Commerce for Intellectual Property and Director of 

the United States Patent and Trademark Office 

10:10 – 11:45: Technologist panel 

• David A. Callner, M9 Solutions 

• Dorothy Haraminac, GreenVets, LLC 

• Ram Shanmugam, Heera Digital 

• Svetlana Ilnitskaya, Corsearch 

• Kary Oberbrunner, Igniting Souls & Blockchain Life 

• Elizabeth Grabowski, Unstoppable Domains, Inc. 

• Bennett Collen, Endstate 

• Morgan Reed, The App Association (ACT) 

• Thomas Barrett, EnCirca, Inc. 

11:45 – 12:15: Break 

12:15 – 1:30: Academic and associations panel 

• Brian L. Frye, University of Kentucky College of Law 

• Thad Chaloemtiarana, American Bar Association (ABA) 

• Rebecca Tushnet, Harvard Law School 

• Joshua Fairfield, Washington and Lee University School of Law 

• Maria A. Scungio, International Association for the Protection of Intellectual Property 

(AIPPI) 

• Victoria Sheckler, Recording Industry Association of America (RIAA) 

• Thomas Brooke, International Trademark Association (INTA) 

• Susan Stearns, International Trademark Association (INTA) 

1:30 – 2:00: Break 

2:00 – 4:30: Brand owners and practitioners panel 
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• Jessica Neer McDonald, Neer McD PLLC / Blockish IP 

• Nedeen Nasser, Nasser Law 

• Michael A. Geller, DLA Piper 

• Moish E. Peltz, Falcon, Rappaport & Berkman, LLP 

• Frederic Rocafort, Harris Bricken 

• Alfred Steiner, Meister & Steiner, PLLC 

• Raj Abhyanker, LegalForce RAPC Worldwide, PC 

• Peter K. Jackson, Greenberg Glusker, LLP 

• Natalia C. Aranovich, Aranovich Law Firm, PC 

• Jacquelyn Knapp, ASICS America Corporation 

• Angela S. Kalsi, Greensfelder, Hemker & Gale, PC 

• Joe Guagliardo, Dentons US, LLP 

• Kimberly M. Maynard, Frankfurt, Kurnit, Klein & Selz, PC 

• Mark Jansen, Fenwick 

• Eliana Torres, Nixon Peabody 

• Addam Kaufman, Oracle 

• Giulia Maienza, Herbert Smith Freehills 

• Justin Pierce, Venable LLP 
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Roundtable Participants 
Patents and NFTs 
January 26, 2023 

IP Practitioners (alphabetical by last name) 
33 Mikal-Ellen S. Bennett, Kindcaid and Associates, PLLC 
34 Joel Bock, Dentons US LLP 
35 Ryan Chowdhury, Fish & Richardson P.C. 
36 Giovanna Fessenden, Hamilton, Brook, Smith & Reynolds, P.C. 
37 Dov Greenbaum, Yale University; Reichman University (IDC) Herzliya 
38 David Hardoon, Wang Hardoon P.C. 
39 Michael Kasdan, Wiggin and Dana LLP 
40 Kristopher Kastens, Kramer Levin Naftalis & Frankel LLP 
41 Nelson M. Rosario, Rosaria Tech Law LLC 
42 Mark Stignani, Barnes and Thornburg LLP 
43 Mauricio Uribe, Knobbe Martens 
44 Joseph Wolfe, DLA Piper 

Industry Representatives 
45 Dorothy Haraminac, GreenVets LLC 
46 Lucinda Lewis, Car Culture, Inc. 
47 Patricia MacKenzie, independent creator 
48 Cleve Mesidor, The Blockchain Foundation 
49 Robert Mowry, Rekttech 
50 Pamela Norton, TitleChain 
51 Kary Oberbrunner, Igniting Souls & Blockchain Life 
52 Merav Ozair, Wake Forest University, Emerging Technologies Mastery 
53 Leann Pinto, IPwe, Inc. 
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Patents and Non-Fungible Tokens Roundtable 
Recording available at: 

https://uspto.cosocloud.com/pvu6nxbzm642/ 

Agenda available at: 
https://www.uspto.gov/ip-policy/patent-policy/roundtable-patents-and-non-fungible-tokens 

10:00 - 10:10 Opening remarks 
• Kathi Vidal, Under Secretary of Commerce for Intellectual Property and Director of 

the United States Patent and Trademark Office 
10:10 - 12:10 IP practitioners 

• Nelson M. Rosario, Rosaria Tech Law LLC 
• Joseph Wolfe, DLA Piper 
• Giovanna Fessenden, Hamilton, Brook, Smith & Reynolds, P.C. 
• Mark Stignani, Barnes and Thornburg LLP 
• David Hardoon, Wang Hardoon P.C. 
• Ryan Chowdhury, Fish & Richardson P.C. 
• Michael Kasdan, Wiggin and Dana LLP 
• Dov Greenbaum, Yale University; Reichman University (IDC) Herzliya 
• Mikal-Ellen S. Bennett, Kindcaid and Associates, PLLC 
• Kristopher Kastens, Kramer Levin Naftalis & Frankel LLP 
• Mauricio Uribe, Knobbe Martens 
• Joel Bock, Dentons US LLP 

12:10 - 12:30 Break 
12:30 - 2:30 Industry representatives 

• Dorothy Haraminac, GreenVets LLC 
• Leann Pinto, IPwe, Inc. 
• Robert Mowry, Rekttech 
• Kary Oberbrunner, Igniting Souls Publishing Agency 
• Cleve Mesidor, The Blockchain Foundation 
• Lucinda Lewis, Car Culture, Inc. 
• Patricia MacKenzie, Independent Creator 
• Merav Ozair, Wake Forest University, Emerging Technologies Mastery 
• Ram Shanmugam, Heera Digital 
• Pamela Norton, TitleChain 
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55

60

65

70

75

80

85

Roundtable Participants 
Copyrights and NFTs 

January 31, 2023 

List of Participants (alphabetical by first name) 
54 Aarthi Anand, Cahill Gordon & Reindel 

Abby North, North Music Group 
56 Alfred Steiner, Meister & Steiner, PLLC 
57 Althea Erickson, Sol Center for Liberated Work, Center for Cultural Innovation 
58 Ash Kernen, Kernen Law 
59 Ashley Joyce, National Music Publishers' Association 

Cesar Fishman, Pex 
61 Dan Schmerin, Metaversal 
62 Daniel Uribe, GenoBank.io 
63 Dov Greenbaum, Yale University; Reichman University (IDC) Herzliya 
64 Edward Lee, Chicago Kent College of Law and NOUNFT.COM 

Emilio Cazares, independent contributor to the SuperRare dial and a former 
representative of SuperRare Labs 

66 George Johnson, singer-songwriter 
67 Gina Moon, OpenSea 
68 Hillary Brill, Decentralized Future Council 
69 James Gatto, American Intellectual Property Law Association 

James Grimmelmann, Cornell Law School and Cornell Tech 
71 Jean-Marc Deltorn, European Observatory on Emerging Technology, European Union 

Intellectual Property Office and the Center for International IP Studies (CEIPI) at the 
University of Strasbourg 

72 Jeff Gluck, Gluck Law Firm 
73 Jeff Sedlik, Art Center College of Design and PLUS Coalition 
74 Jennifer Pariser, Motion Picture Association (MPA) 

Jeremy Goldman, Frankfurt Kurnit Klein & Selz PC 
76 John Strohm, Frost Brown Todd 
77 Jordan Bromley, Manatt Entertainment 
78 Joseph Gratz, Morrison & Foerster 
79 Kat Walsh, Creative Commons 

Kayvan Ghafferi, MakersPlace 
81 Kevin Madigan, Copyright Alliance 
82 Kofi Mensah, Sagos Distro 
83 Marta Belcher, Filecoin Foundation 
84 Megan Noh, Pryor Cashman 

Michael Lewan, Recording Academy 
86 Mike Charles Nahounou, musician 
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87
88
89
90
91
92
93
94
95
96
97
98

Richard James Burgess, American Association of Independent Music (A2IM) 
Ryan Wright, Stealth Startup and Missouri's Chapter of Blockchain in Healthcare Today 
Sarah Odenkirk, Cowan DeBaets Abrahams & Sheppard 
Shekinah Apedo, Deadfellaz NFT Project 
Stephen Kelly, Cypress 
Steve Krause, Dapper Labs 
Susan Chertkof, Recording Industry Association of America 
Tonya Evans, Penn State Dickinson Law School 
Umair Kazi, The Authors Guild 
Vickie Nauman, CrossBorderWorks 
Yayoi Shionoiri, Chris Burden Estate and the Studio of Nancy Rubins 
Zachary L. Catanzaro, St. Thomas University College of Law 
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10:00AM -10:10AM EST OPENING&WELCOMEREMARKS 

Shira Perlmutter, Register of Copyrights and Director, U.S. Copyright Office 

10:10AM -11:40AM EST SESSION1:NFTTECHNOLOGICALPROCESSES 

Panelists Organization 

American Intellectual Property Law 
Association 

Copyright Alliance 

Cornell Law School 

Decentralized Future Council 

Filecoin Foundation 

Frost Brown Todd 

Meister & Steiner 

Morrison & Foerster 

North Music Group 

Pryor Cashman 

Reichman University (IDC) Herzliya; 
Yale University 

11:40AM -12:00PM EST BREAK 

Representative 

James Gatto 

Kevin Madigan 

James Grimmelmann 

Hillary Brill 

Marta Belcher 

John Strohm 

Alfred Steiner 

Joseph Gratz 

Abby North 

Megan Noh 

Dov Greenbaum 

12:00 PM - 1 :30PM EST SESSION 2: USE OF NFTs IN THE CREATIVE SECTOR 

Panelists Organization 

City Lights Law 

Creative Commons 

CrossBorderWorks 

Representative 

George Johnson, Songwriter 

Yayoi Shionoiri 

Kat Walsh 

Vickie Nauman 

Copyright and Non-Fungible Tokens Roundtable 
Recording available at: 

https://www.copyright.gov/policy/nft-study/roundtables/ 

Agenda available at: 
https://www.copyright.gov/policy/nft-study/2023-NFT-Study-Roundtable-Agenda.pdf 
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-2:15PM EST 

2:15PM - 3:45PM EST 

Panelists 

3:45PM - 4:00PM EST 

Dapper Labs 

Deadfellaz 

Frankfurt Kurnit Klein & Selz 

Manatt, Phelps & Phillips 

National Music Publishers' Association 

Penn State Dickinson Law 

PLUS Coalition 

The Authors Guild 

BREAK 

Steve Krause 

Shekinah Apedo 

Jeremy Goldman 

Jordan Bromley 

Ashley Joyce 

Tonya Evans 

Jeff Sedlik 

Umair Kazi 

SESSION 3: NFTs AND IP MANAGEMENT & ENFORCEMENT 

Organization Representative 

Emilio Cazares, 
Contributor to the SuperRare Ecosystem 

A2IM Richard James Burgess 

Center for Cultural Innovation Althea Erickson 

Cowan DeBaets Abrahams & Sheppard Sarah Odenkirk 

IIT Chicago-Kent College of Law; Nou NFT Edward Lee 

CEIPI, the International IP Studies Centre of Jean-Marc Deltorn 
the University of Strasbourg 

MakersPlace Kayvan Ghaffari 

Metaversal Dan Schmerin 

NVG Josh Hurvitz 

OpenSea Gina Moon 

Pex Cesar Fishman 

Recording Industry Association of America Susan Chertkof 

BREAK 
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- 5:00PM EST 

4:00PM - 4:30PM EST 

4:30PM - 5:00PM EST 

SESSION 4: REFLECTION AND OPEN MIC 

REFLECTION 

Organization 

Cahill Gordon & Reindel 

Cypress 

GenoBank.io 

Gluck Law Firm 

Motion Picture Association 

Recording Academy 

St. Thomas University, College of Law 

OPEN MIC 

Current as of January 26, 2023 

Representative 

Aarthi Anand 

Stephen Kelly 

Daniel Uribe 

Jeff Gluck 

Jennifer Pariser 

Michael Lewan 

Zachary L. Catanzaro 
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APPENDIX D NOTICE OF INQUIRY ─ STUDY ON NON-
FUNGIBLE TOKENS AND RELATED 

INTELLECTUAL PROPERTY LAW ISSUES 

(NOVEMBER 23, 2022) 
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IX. E

APPENDIX E NOTICE OF INQUIRY ─ STUDY ON NON-
FUNGIBLE TOKENS AND RELATED 

INTELLECTUAL PROPERTY LAW ISSUES 

(DECEMBER 21, 2022) 



78090 Federal Register/Vol. 87, No. 244/Wednesday, December 21, 2022/Notices 

TABLE 2-TOTAL BURDEN HOURS AND HOURLY COSTS TO INDIVIDUAL AND HOUSEHOLD RESPONDENTS 

Number of 
Responses 

Number of 
Estimated Estimated 

Rate 2 Total hourly Item No. Item 
respondents 

per 
responses 

response time annual burden 
($/hr) cost burden 

(a) 

2 . Application by Law School 
Faculty Member to Be-
come a Faculty Clinic Su-
pervisor. 

3 . Application for Limited Rec-
ognition for Law Students. 

6 . Certification and Request to 
Make Special under the 
Law School Program. 

Total 

Estimated Total Annual Respondent 
Non-hourly Cost Burden: $46. 

There are no maintenance costs, 
capital start-up costs, or recordkeeping 
costs associated with this information 
collection. However, the USPTO 
estimates that the total annual (non­
hour) cost burden for this information 
collection, in the form of postage is $46. 

Postage 

The USPTO does not presently use 
automated or other technological 
information collection techniques for 
the items in this collection of 
information, but submissions are 
accepted electronically through email. 
Submissions are also accepted via postal 
mail and hand delivery. The USPTO 
expects that only five (5) submissions 
will be submitted through the U.S. 
Postal Service. The remaining items will 
be submitted electronically. The average 
USPS postage cost for a mailed 
submission, using a Priority Mail flat 
rate legal envelope is $9.25. Therefore, 
the USPTO estimates that the total 
postage costs for the mailed submissions 
in this information collection will total 
$46. 

1 The USPTO expects that university faculty 
members will complete most of the items in this 
information collection at an estimated rate of $62.89 
per hour. The faculty rate is found in the 
Occupational Employment and Wage Statistics (25-
1112 Law Teachers, Postsecondary (https:! / 
www.bls.gov/ oes!current!oes251112.htm)). While 
no exact number is listed as a mean hourly wage, 
USPTO reached the estimated rate by taking the 
mean annual wage ($130,820) and dividing it by 
2,080, which is the number of annual work hours 
based on a 40-hour work week. Faculty members 
serving as Clinic Supervisors must be practicing 
attorneys (and registered with the Patent Bar for 
those schools handling patent matters before the 
USPTO on behalf of applicants). 

The cost for law students applying to participate 
in the program is estimated to be at the 50% hourly 
rate for legal occupations (BLS 23--0000 Legal 
Occupations) which is $27.29 per hour (https:/1 
www.bls.gov/oes!current!oes230000.htm). This 
accounts for law students' possible employment in 
various entry level legal positions. 

2 Ibid. 

respondent (hours) 

(b) (a) x (b) = (c) 

10 1 10 

750 1 750 

5 1 5 

765 .................... 765 

IV. Request for Comments

The USPTO is soliciting public
comments to: 

(d) 

(a) Evaluate whether the collection of
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(b) Evaluate the accuracy of the
Agency's estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; 

(cl Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(d) Minimize the burden of the
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of
responses.

All comments submitted in response 
to this notice are a matter of public 
record. USPTO will include or 
summarize each comment in the request 
to 0MB to approve this information 
collection. Before including an address, 
phone number, email address, or other 
personally identifiable information (PII) 
in a comment, be aware that the entire 
comment-including PH-may be made 
publicly available at any time. While 
you may ask in your comment to 
withhold PII from public view, USPTO 
cannot guarantee that it will be able to 
do so. 

Justin Isaac, 

Information Collections Officer, Office of the 
Chief Adminstrative Officer, United States 
Patent and Trademark Office. 

[FR Doc. 2022-27677 Filed 12-20-22; 8:45 am] 

BILLING CODE 3510-16-P 

hours 

(c) x (d) = (e) (f) (e) X (f) = (g) 

1 10 $62.89 $629 

0.5 375 27.19 10,196 

1 5 62.89 314 

390 ................... 11,139 

DEPARTMENT OF COMMERCE 

Patent and Trademark Office 

LIBRARY OF CONGRESS 

Copyright Office 

[Docket No. PTO-C-2022-0035] 

Study on Non-Fungible Tokens and 
Related Intellectual Property Law 
Issues 

AGENCY: United States Patent and 
Trademark Office, Department of 
Commerce; United States Copyright 
Office, Library of Congress. 

ACTION: Notice of inquiry; extension of 
written comment period and date 
change for public roundtables. 

SUMMARY: The United States Patent and 
Trademark Office (USPTO) and United 
States Copyright Office (USCO) 
(collectively, the Offices) published a 
request for comments in the Federal 
Register on November 23, 2022, seeking 
comments from the public on various 
intellectual property (IP) law and policy 
issues associated with non-fungible 
tokens (NFTs). Through this notice, the 
Offices are extending the period for 
written public comment until February 
3, 2023. In addition, the Offices are 
changing the dates of the public 
roundtables in this study. 
DATES: 

Written comments: Written comments 
must be received by 11 :59 p.m. Eastern 
Time on February 3, 2023. 

Public roundtables: The roundtable 
on Trademarks and NFTs will now be 
held on Tuesday, January 24, 2023; the 
roundtable on Patents and NFTs will 
now be held on Thursday, January 26, 
2023; and the roundtable on Copyrights 
and NFTs will now be held on Tuesday, 
January 31, 2023. The deadline for 
requests to participate as a panelist in 
one or more of the round tables is 
unchanged. Such requests must be 
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X. F

APPENDIX F PARTIES WHO SUBMITTED COMMENTS IN 

RESPONSE TO THE NOVEMBER 23, 2022, NOTICE 

OF INQUIRY, EXTENDED BY THE DECEMBER 21, 
2022, NOTICE OF INQUIRY 



 

 
         

 

 

  
          

    
 

     
 

  
 

 
 

        

           

   

   

          
             

      

         

      

   

   

    

  

         

   

   

    

      

   

  

   

Parties Who Submitted Comments 
in Response to the Nov. 23, 2023, Notice of Inquiry, extended by the December 21, 2022, 

Notice of Inquiry (alphabetical by first name) 

Comments are available at: 

https://www.regulations.gov/docket/PTO-C-2022-0035/comments and 
https://www.regulations.gov/docket/COLC-2022-0005/comments. 

1. ACT | The App Association ("App Association") 

2. Adam Sherman and Maureen Kelly, Vorys, Sater, Seymour and Pease LLP 

3. Amalyah Keshet 

4. Amanda Sharp 

5. American Association of Independent Music (A2IM), the Recording Industry 
Association of America, Inc. (RIAA) and Screen Actors Guild - American Federation of 
Television and Radio Artists (SAG-AFTRA) (together "A2IM et al.") 

6. American Bar Association, Section of Intellectual Property Law (ABA-IPL) 

7. American Intellectual Property Law Association ("AIPLA") 

8. Anoop Bungay 

9. Aon plc 

10. Art Blocks, Inc. 

11. Botond Breszkovics 

12. Brian L. Frye, University of Kentucky College of Law 

13. Callum Lootsma 

14. Charles Weinacker 

15. Christopher Thomas Deeton 

16. Computer & Communications Industry Association ("CCIA") 

17. Copyright Alliance 

18. Corsearch 

19. Creative Commons 
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20. CrossBorderWorks 

21. Dapper Labs Inc. 

22. Decentralized Future Council 

23. Dorothy Haraminac, GreenVets, LLC and Kiribex 

24. Edward Lee and Nelson Rosario, Illinois Tech Chicago-Kent College of Law, 

25. Entertainment Software Association ("ESA") 

26. Eoin Jennings 

27. Fédération Internationale des Conseils en Propriété Intellectuelle ("FICPI") 

28. Frederick Pina 

29. Graphic Artists Guild, Inc. 

30. Hayleigh Bosher, Senior Lecturer in Intellectual Property Law and Associate Dean 
(Professional Development and Graduate Outcomes) at Brunel University London 

31. Huski.ai 

32. Ian Morris 

33. International Trademark Association ("INTA") 

34. Internet Archive 

35. Inventiv Foundation 

36. Jakub Wyczik 

37. James Gatto, Shepphard Mullen 

38. Jason Sean Richard Wright, Calexit LLC 

39. Jayaram Law 

40. Joshua Durham 

41. Kary Oberbrunner, Igniting Souls and Blockchain Life 

42. Matthew McCarter 

43. Michael Kasdan, Wiggin and Dana LLP and Adjunct Professor at NYU School of Law 

44. Motion Picture Association, Inc. ("MPA") 

45. Music Artists Coalition ("MAC") 

46. NamerTips LLC 
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47. National Music Publishers’ Association ("NMPA") 

48. New York Intellectual Property Law Association ("NYIPLA") 

49. Nifty Universe 

50. Patricia MacKenzie 

51. Pex 

52. Power Patent 

53. Remaster Inc. 

54. Robert Paul 

55. Runhua Wang, University of Science and Technology Beijing and Jyh-An Lee, The 
Chinese University of Hong Kong Faculty of Law 

56. Scott Pollan 

57. Sol Center for Liberated Work, Center for Cultural Innovation 

58. Tavarus Blackmon Art LLC 

59. Willis Grajales 
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XI. G

APPENDIX G SAMPLE DEFINITIONS AND EXPLANATIONS OF 

NFTS FROM DOMESTIC AND INTERNATIONAL 

GOVERNMENT MATERIALS AND RESOURCES 



 

 
         

 

 
 

 

  
  
 

 
    

   
  

  
  

 
   

       
       

      
       

  
       

        
       

      
     

   
       

       
 

 
    

 
  

  
   

 
  

  

      
   

   
      

  
  

  
   
  

        
      

    
          

    
   

  
   

 
  
 

    
   

 

     
 

      
 

   

   
 

    
 

  
  

   
  

  

       
        

      
    

        
    

      
   

     
      

  

Country 
of 

Origin 

Agency / 
Association / IPO 

Office 

Source 
Definition or Explanation 

US - Federal 
US Congressional 

Research Service 
Non-Fungible Tokens 
(NFTs) 
page 2 

NFTs are often compared to digital certificates 
of ownership. The certificate, in the form of data 
recorded on a blockchain, signifies ownership of 
an associated digital item not contained in the 
data itself…. 
There are two parts to an NFT: 
• NFT item. The digital item associated with 

an NFT is described in an NFT’s metadata 
(see next bullet). These items are typically 
stored off-chain, meaning the item is not 
directly stored on a blockchain. 

• NFT metadata (called a token). NFT 
metadata is stored on a blockchain and 
typically includes information identifying 
the underlying NFT item, its location 
online, its ownership, and transaction 
information. 

US Congressional 
Research Service 

Web3: A Proposed 
Blockchain-Based, 
Decentralized Web 
page 1 

Non-Fungible Tokens (NFTs) are unique and 
noninterchangeable assets recorded on a 
blockchain that can be used to represent the 
ownership of physical or digital items. 

US Congressional 
Research Service 

Pandemics, Payments, 
and (Digital) Property 
page 2 

[N]onfungible tokens (NFTs) . . . allow people to 
purchase the rights to digital assets such as 
photographs, videos, highlights, and music 
without the need for a third party to validate the 
contractual transfer of property. 

US Department of 
Homeland Security 
(as part of the 2022 
Public-Private 
Analytic Exchange 
Program) 

Tips for a Safe Non-
Fungible Tokens (NFTs) 
Experience 

A non-fungible token (NFT) is a cryptocurrency 
token that is indivisible and unique. One NFT 
cannot be interchanged with another NFT, and 
the whole cannot be broken down into smaller 
parts and used. 

US Department of 
Justice 

The Role of Law 
Enforcement in 
Detecting, Investigating, 
and Prosecuting Criminal 
Activity Related to 
Digital Assets 
page 11 

NFTs are digital assets, often associated in 
recent years with a piece of digital artwork, with 
a unique identifier, as opposed to units of digital 
currencies that are meant to be interchangeable. 
The design features of NFTs facilitate their use 
as certificates of ownership applicable to a wide 
range of digital and physical assets such as 
artwork and collectibles. NFTs are frequently 
built on blockchains like Ethereum or Solana, 
and are bought and sold on specialized online 
marketplaces. 
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https://crsreports.congress.gov/product/pdf/R/R47189
https://crsreports.congress.gov/product/pdf/R/R47189
https://crsreports.congress.gov/product/pdf/IF/IF12075
https://crsreports.congress.gov/product/pdf/IF/IF12075
https://crsreports.congress.gov/product/pdf/IF/IF12075
https://crsreports.congress.gov/product/pdf/IN/IN11632
https://crsreports.congress.gov/product/pdf/IN/IN11632
https://www.justice.gov/ag/page/file/1535236/download
https://www.justice.gov/ag/page/file/1535236/download
https://www.justice.gov/ag/page/file/1535236/download
https://www.justice.gov/ag/page/file/1535236/download
https://www.justice.gov/ag/page/file/1535236/download
https://www.justice.gov/ag/page/file/1535236/download


 

 
         

 

    
 

 
 
  

  
   

    

      
      

     
   

 
    

 
     

      

      
  

 
   

    
 

  
 

  
    

   
  

        
   

        
       

     
      

        
      

     
        

    
  

    
  

  
   

 
  

  
         

    
   

     
         

       
       

      
    

    
          

      
   

US Department of the 
Treasury 

Crypto-Assets: 
Implications for 
Consumers, Investors, 
and Businesses 
page 5; 23 

Non-fungible tokens (NFTs) are crypto-assets 
that are created using software code that is not 
fungible with other software code. NFTs 
purport to represent a claim or receipt on an 
asset or object that has inherently unique 
characteristics or that differs from similar assets 
in some distinguishable way. Although NFTs 
are tradeable, they are not interchangeable. 
… 
Whereas some activities involving crypto-assets 
rely on fungible coins and tokens that are 
interchangeable with one another, a class of 
crypto-assets (NFTs) has developed that allows 
the tokenization of distinct characteristics such 
that each token is unique and distinguishable 
from any other. 

US Department of the 
Treasury 

Study of the Facilitation 
of Money Laundering 
and Terror Finance 
Through the Trade in 
Works of Art 
page 25–26 

NFTs are digital units, or tokens, on an 
underlying blockchain that represent ownership 
of images, videos, audio files, and other forms of 
media or ownership of physical or digital 
property. They are bearer instruments that 
codify the ownership of a unique digital asset, 
such as a piece of high-value digital art and are 
managed (e.g., minted, held, transferred, and 
destroyed) via smart contracts and digital 
wallets. The exchange of an NFT transfers that 
ownership between digital wallets or smart 
contracts, and because they are blockchain-
based, NFTs are publicly verifiable, auditable, 
and digitally unique due to being derived 
cryptographically. A 

US Internal Revenue 
Service 

Notice 2023-27 
page 1 

An NFT is a unique digital identifier that is 
recorded using distributed ledger technology 
and may be used to certify authenticity and 
ownership of an associated right or asset. 
Ownership of an NFT may provide the holder a 
right with respect to a digital file (such as a 
digital image, digital music, a digital trading 
card, or a digital sports moment) that typically is 
separate from the NFT. Alternatively, NFT 
ownership may provide the holder a right with 
respect to an asset that is not a digital file, such 
as a right to attend a ticketed event, or certify 
ownership of a physical item. 
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https://home.treasury.gov/system/files/136/CryptoAsset_EO5.pdf
https://home.treasury.gov/system/files/136/CryptoAsset_EO5.pdf
https://home.treasury.gov/system/files/136/CryptoAsset_EO5.pdf
https://home.treasury.gov/system/files/136/CryptoAsset_EO5.pdf
https://home.treasury.gov/system/files/136/Treasury_Study_WoA.pdf
https://home.treasury.gov/system/files/136/Treasury_Study_WoA.pdf
https://home.treasury.gov/system/files/136/Treasury_Study_WoA.pdf
https://home.treasury.gov/system/files/136/Treasury_Study_WoA.pdf
https://home.treasury.gov/system/files/136/Treasury_Study_WoA.pdf
https://www.irs.gov/pub/irs-drop/n-23-27.pdf


 

 
         

 

   
 

 

   
  

 
 

  

    

 
     

 
    
  

 
 

           
     

     
      

   
   

        
          

 
    

    
   

   
 

   
 

   
  

     
    

      
 

       
  

 
   

  
            

     
   

     

       
 

      
    

   
        

       
    
        
        

        
       

 

US U.S. Government 
Accountability 
Office 

Science & Tech Spotlight: 
Non-Fungible Tokens 
GAO-22-105990 
(PDF) 
page 1 

A non-fungible token (NFT) is a digital 
identifier, similar to a certificate of ownership, 
that represents a digital or physical asset. In 
general, a non-fungible asset is unique and not 
interchangeable with others. An NFT, like an 
original painting, has its own unique value. By 
contrast, fungible assets are interchangeable, 
like dollar bills or units of a cryptocurrency. 
… 
Most NFTs are not the asset itself. In the case of 
a physical asset, they represent ownership of the 
asset. For digital assets, they represent 
ownership of the unique code linked to or 
associated with the asset’s metadata— 
information about the asset, such as the creation 
date, size, or where it is stored on the internet. 
In the case of a digital image, others may be able 
to see the asset or even download a copy, but 
the NFT proves which digital image is the 
original and can, in conjunction with other 
information, show who owns the NFT. 

US - State 
US Arizona Revised 

Statutes 
ARIZ. REV. STAT. § 43– 
1028(3) 
2022 AZ H.B. 2204 
[effective 1/1/2023] 

“Non-fungible token” means a non-fungible 
cryptographic asset on a blockchain that 
possesses unique identifiers or other metadata 
that distinguishes the asset from another token 
or asset in a manner that makes the asset 
irreplaceable and non-exchangeable for a similar 
token or asset. 

US Manhattan District 
Attorney’s Office 

NFT Scams and Frauds NFTs refer to unique bits of code (hashed 
“smart contracts”) that are typically (though not 
always) stored on the publicly-accessible 
Ethereum blockchain. These “smart contracts” 
in turn point to content (e.g., an artist’s digital 
painting, a sports highlight) that resides at a 
location on the internet (and which can be 
viewed). The provenance of these NFTs can then 
be tracked across the public blockchain, 
providing end-purchasers with a built-in chain 
of authenticity. However, because of the nature of 
blockchain transactions, if an NFT is compromised or 
stolen, it may not be recoverable by the rightful 
owner. It is therefore important to take even greater 
caution with these assets than with traditional online 
accounts. It is best to view NFTs as more closely akin 
to a physical piece of artwork than to an online bank 
account. 
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https://www.gao.gov/products/gao-22-105990
https://www.gao.gov/products/gao-22-105990
https://www.gao.gov/assets/gao-22-105990.pdf
https://www.azleg.gov/legtext/55leg/2R/laws/0369.pdf
https://manhattanda.org/nft-scams-and-frauds/


 

 
         

 

   
  

 

  
 

       
     

    
 

       
  
 

     
    

      
 

       
  

 
    

  
 

 
   

   
 

     
    

     
  

 
     

 
       

 
      

  

 
        

         
      

     
  

     
    

     
     

      
      

 
 

   
 

   
  

   
  
 

  

      
         

      
       

     

US Pennsylvania – 
Department of 
Revenue 

Non-Fungible Tokens 
(NFTs) 

A non-fungible token, or NFT, is a unique set of 
software codes recorded on a blockchain, which 
is used to certify authenticity and ownership of 
a digital representation of something of value 
that can be bought, sold, and traded. 

US Tennessee Code TENN. CODE § 9-3-602(4) 
[repealed effective 
6/30/2025] 

“Non-fungible token” means a non-fungible 
cryptographic asset on a blockchain that 
possesses unique identifiers or other metadata 
that distinguishes the asset from another token 
or asset in a manner that makes the asset 
irreplaceable and non-exchangeable for a similar 
token or asset . . . . 

US Washington State – 
Department of 
Revenue 

Interim statement 
regarding the taxability 
of non-fungible tokens 
(NFTs) 

Non-fungible tokens (NFTs) are digital code on 
a blockchain comprised of unique identification 
codes and metadata that distinguish them from 
one another. 
… 
A non-fungible token (NFT) is a unique digital 
identifier that cannot be copied, substituted, or 
subdivided, that is recorded in a blockchain, and 
that is used to certify authenticity and 
ownership of a specific type of product. NFTs 
are distinguishable from cryptocurrency, which 
is fungible, based in part on the unique nature of 
NFTs. 
In addition to the NFT itself, purchasers of an 
NFT may also be entitled to receive other types 
of products or services, including (but not 
limited to): a) digital products, such as music, 
visual, video works, or video games, b) 
admissions to non-retail sales taxable events, 
such as tickets to clubs, sporting events, or 
concerts, c) prepared foods and beverages 
served by restaurants, or d) tangible personal 
property, such as memorabilia, collectibles, or 
apparel. NFTs are taxed based on the character 
of the underlying products (goods and services) 
included in the sale. 

International 
Int’l World Trade 

Organization 
The Promise of 
Tradetech: Policy 
Approaches to Harness 
Trade Digitalization 
(PDF) 
page 37 

Non-fungible tokens (NFTs) . . . represent a 
physical or digital asset (e.g. a document of title) 
and can be used for trade documents which are 
assets (e.g. account receivable or bills of lading) 
and can be traded on secondary markets. 
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https://www.revenue.pa.gov/TaxTypes/SUT/Pages/Non-Fungible-Tokens.aspx
https://www.revenue.pa.gov/TaxTypes/SUT/Pages/Non-Fungible-Tokens.aspx
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=d052b232-46af-48a7-b767-5bbdb83e8bd5&nodeid=AAJAADAAGAAC&nodepath=%2FROOT%2FAAJ%2FAAJAAD%2FAAJAADAAG%2FAAJAADAAGAAC&level=4&haschildren=&populated=false&title=9-3-602.+Part+definitions.+%5BRepealed+effective+June+30%2C+2025.%5D&config=025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A65GM-M880-R03N-20YP-00008-00&ecomp=vgf5kkk&prid=58fe7e2e-6cd3-4f40-b49d-154410e57210
https://dor.wa.gov/interim-statement-regarding-taxability-non-fungible-tokens-nfts#_ftnref4
https://dor.wa.gov/interim-statement-regarding-taxability-non-fungible-tokens-nfts#_ftnref4
https://dor.wa.gov/interim-statement-regarding-taxability-non-fungible-tokens-nfts#_ftnref4
https://dor.wa.gov/interim-statement-regarding-taxability-non-fungible-tokens-nfts#_ftnref4
https://www.wto.org/english/res_e/publications_e/tradtechpolicyharddigit0422_e.htm
https://www.wto.org/english/res_e/publications_e/tradtechpolicyharddigit0422_e.htm
https://www.wto.org/english/res_e/publications_e/tradtechpolicyharddigit0422_e.htm
https://www.wto.org/english/res_e/publications_e/tradtechpolicyharddigit0422_e.htm
https://www.wto.org/english/res_e/booksp_e/tradtechpolicyharddigit0422_e.pdf


 

 
         

 

   
 

 

 
    

   
 

   

     
   

      
      

 
   

    
      

   
     

      
       

       
 

   
  

    
      

         

      
  

 
      
       
      

  
 

       
  

    
 

  
  

    
 

   
   

 
 

  

       
 

    
 

    

 

 

Int’l World Intellectual 
Property 
Organization 

Blockchain technologies 
and IP ecosystems: A 
WIPO white paper 
(PDF) 
page 23; 40 

Non-fungible tokens (NFTs) are a type of 
cryptographic token that represents assets that 
can be commercialized in a digital way. They 
function as verifiable proofs of authenticity and 
ownership within a blockchain network, bearing 
several characteristics such as scarcity, 
uniqueness and non-fungibility. In particular, 
NFTs allow their owner to possess the 
(digital/virtual) representation of a unique object 
unequivocally associated to their wallet or user 
in the virtual space. Scarcity is another crucial 
characteristic, since it is the direct consequence 
of uniqueness; as NFTs are associated to one 
digital or physical object they provide scarcity in 
the market. Last but not least, fungibility is an 
important aspect of NFTs—and part of the 
acronym. Fungibility represents the possibility 
of interchanging items, whereas non-fungibility 
does not. A non-fungible token is not 
replaceable, whereas a fungible token is . . . . In 
the simplest terms, NFTs transform digital 
works into one-of-a-kind, verifiable assets that 
are easy to trade on the blockchain. 
… 
NFTs are intangible and represent unique 
digital items, meaning that such digital work is 
unique, original and no other item will bear 
such characteristics or attributes. 
… 
NFTs can be anything physical or digital, 
“minted” (“uploaded,” encrypted and 
associated with a unique identifier) on the 
blockchain. 

Int’l Financial Action 
Task Force 

Updated Guidance for a 
Risk-Based Approach for 
Virtual Assets and 
Virtual Asset Service 
Providers 
(PDF) 
§ 53, page 24 

Digital assets that are unique, rather than 
interchangeable, and that are in practice used as 
collectibles rather than as payment or 
investment instruments, can be referred to as 
non-fungible tokens (NFT) or crypto-collectibles. 
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https://www.wipo.int/cws/en/blockchain-and-ip.html
https://www.wipo.int/cws/en/blockchain-and-ip.html
https://www.wipo.int/cws/en/blockchain-and-ip.html
https://www.wipo.int/export/sites/www/cws/en/pdf/blockchain-for-ip-ecosystem-whitepaper.pdf
http://www.fatf-gafi.org/publications/fatfrecommendations/documents/guidance-rba-virtual-assets-2021.html
http://www.fatf-gafi.org/publications/fatfrecommendations/documents/guidance-rba-virtual-assets-2021.html
http://www.fatf-gafi.org/publications/fatfrecommendations/documents/guidance-rba-virtual-assets-2021.html
http://www.fatf-gafi.org/publications/fatfrecommendations/documents/guidance-rba-virtual-assets-2021.html
http://www.fatf-gafi.org/publications/fatfrecommendations/documents/guidance-rba-virtual-assets-2021.html
http://www.fatf-gafi.org/media/fatf/documents/recommendations/Updated-Guidance-VA-VASP.pdf



