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1. PTAB institution guidance



PTAB interim processes

« On March 26, 2025, Acting Director Stewart issued a

memorandum on new PTAB interim processes.

www.uspto.gov/sites/default/files/documents/InterimProcesses-PTABWorkloadMgmt-
20250326.pdf

« This process returns the function of determining discretionary
considerations to the Director, as expressed by statute, and
aims to improve PTAB efficiency, maintain capacity to conduct
AlA proceedings, reduce pendency in ex parte appeals, and
promote consistent application of discretionary
considerations in the institution of AlIA proceedings.

« The Office issued more than 600 discretionary considerations
decisions under this process.


http://www.uspto.gov/sites/default/files/documents/InterimProcesses-PTABWorkloadMgmt-20250326.pdf

Director institution

« On October 17, 2025, Director Squires issued a
memorandum concerning decisions on institution in
AlA trial proceedings.

— www.uspto.gov/sites/default/files/documents/Director Instituti
on of AIA Trial Proceedings.pdf

 This process returns the function of determining whether to
institute inter partes review (IPR) and post-grant review (PGR)
to the Director, as expressed by statute, and aims to improve
efficiency, consistency, adherence to the statutory
requirements for institution of trial, and promote consistent
application of considerations for institution of AlA trial
proceedings.


http://www.uspto.gov/sites/default/files/documents/Director_Institution_of_AIA_Trial_Proceedings.pdf
http://www.uspto.gov/sites/default/files/documents/Director_Instituti%20on_of_AIA_Trial_Proceedings.pdf
http://www.uspto.gov/sites/default/files/documents/Director_Instituti%20on_of_AIA_Trial_Proceedings.pdf

Discretionary institution considerations:
American manufacturing and small businesses

Stakeholders have said that the availability of IPRs and PGRs is
important to protecting American manufacturers and small businesses,
but data show that many IP intensive technologies are manufactured
overseas and small businesses are not the primary users of AlA reviews.

On March 11, 2026, Director Squires issued a memorandum concerning
additional discretionary institution facts regarding U.S. manufacturing
facilities and investment and small business use of IPR and PGR
proceedings.

—  www.uspto.qov/sites/default/files/documents/Additional Discretionary Institution Con
siderations US Manufacturing and Small Business Use of AIA Proceedings.pdf

These new considerations will help the Office collect information about
whether the current institution framework adequately weighs interests
of entities that invest in domestic production and small businesses sued
for patent infringement.



https://www.uspto.gov/sites/default/files/documents/Additional_Discretionary_Institution_Considerations_US_Manufacturing_and_Small_Business_Use_of_AIA_Proceedings.pdf
https://www.uspto.gov/sites/default/files/documents/Additional_Discretionary_Institution_Considerations_US_Manufacturing_and_Small_Business_Use_of_AIA_Proceedings.pdf

Discretionary Institution considerations:
American manufacturing and small businesses (cont.)

Parties are encouraged to identify facts relevant to the below
considerations in their discretionary briefs, which the Director will
consider when determining whether to institute review:

1. the extent to which any products accused of infringement in a parallel
proceeding are manufactured in the United States or are related to
investments in American manufacturing operations;

2. the extent to which any products made, sold, or licensed by the patent
owner that compete with the accused products are manufactured in
the United States; and

3. whether the petitioner is a small business that has been sued for
infringement of the patent at issue.



Question/comment submission

To send in questions or comments during the
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2. Search Disclosure Declarations



Search Disclosure Declaration (SDD)

On November 17, 2025, Director Squires issued a
memorandum announcing an optional practice that
allows petitioners in IPRs and PGRs to submit
information describing how asserted prior art was
identified.

—  www.uspto.qgov/sites/default/files/documents/vsdd as a favorable factor in institution decisions.p
df?utm campaign=subscriptioncenter&utm content=&utm medium=email&utm name=&utm so
urce=govdelivery&utm term=

* The goal of the SDD process is to identify

12

enhanced ways of searching to improve
examination quality.


https://www.uspto.gov/sites/default/files/documents/vsdd_as_a_favorable_factor_in_institution_decisions.pdf?utm_campaign=subscriptioncenter&utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.uspto.gov/sites/default/files/documents/vsdd_as_a_favorable_factor_in_institution_decisions.pdf?utm_campaign=subscriptioncenter&utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.uspto.gov/sites/default/files/documents/vsdd_as_a_favorable_factor_in_institution_decisions.pdf?utm_campaign=subscriptioncenter&utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=

Search Disclosure Declaration (cont)

 Petitioner’s voluntary submission may include:

— the databases and repositories in which the asserted prior art
was located,

— the general search approach, search terms, filters, queries, or
classification pathways employed,

— other analytics or publicly accessible resources consulted,
— the amount of time spent on the search, and

— the amount of time spent reviewing search results.

13



Search Disclosure Declaration (cont)

e The voluntary submission of an SDD will be considered as a

non-exclusive, non dispositive favorable discretionary factor
supporting institution, particularly where the SDD reveals new
or underutilized pathways relevant to Office search practice.

— See Infineon Technologies Americas Corp. v. Mosaid Technologies Inc.,
IPR2025-01487, Paper 27 (Director Mar. 17, 2026)

« An SDD also may be helpful in demonstrating Office error

14

during examination.
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3. Real party in interest



Real party in interest (RPI)

Proppant Express Investments, LLC v.

SharkNinja Operating LLCv. Corning Optical Communications Oren Techs., IPR2017-01917, Paper 85
(Robot Corp., IPR2020- RF, LLC v. PPC Broadband, Inc., (PTAB Feb. 13, 2019); Adello Biologics Tianma Microelectronics Co. v. LG
00734, Paper 11 (PTAB Oct. IPR2014-00440, Paper 68 (PTAB LLC v. Amgen Inc., PGR2019-00001, Display Co., IPR2025-01579,
6, 2020) — de-designated Aug. 18, 2015) — designated Paper 11 (PTAB Feb. 14, 2019) - Paper 12 (Director Mar. 18, 2026)
from precedential status precedential (except § II.E.1) de-designated from precedential status - designated precedential
Yangtze Memory Technologies Curium US LLC v. Universitdt
Co. v. Micron Technology, Inc., Heidelberg, IPR2025-01582,
IPR2025-00098, Paper 38 Paper 11 (Director Feb. 25,
(Director Jan.15, 2026) — 2026) — designated informative

designated informative

17



Corning Optical Communications RF, LLC v. PPC
Broadband, Inc., IPR2014-00440, Paper 68 (PTAB Aug.
18, 2015) (precedential, except for § 11.E.1)

e The Board:

— determined that, under § 312(a)(2), it cannot consider a
petition unless that petition has identified all RPIs; and

— granted a patent owner’s motion to dismiss the petition and
terminated the inter partes review after finding that:

« the petition failed to identify all RPIs as required by 35 U.S.C. § 312(a)(2),
and

» according the petition a new filing date would mean that the petitioner
was time-barred.

18



Corning Optical Communications RF, LLC v. PPC
Broadband, Inc., IPR2014-00440, Paper 68 (PTAB Aug.
18, 2015) (precedential, except for § 11.E.1)

« Under Corning Optical, the Office will enforce the § 312(a)(2)
requirement that a petition must “identif[y] all real parties in
Interest.”

« This allows patent owners or the Office to surface RPI issues
early in a proceeding to:
— Identify conflicts of interest;
— Ensure estoppel provisions are fairly applied; and

— Allow for RPI discovery as appropriate.

19



Yangtze Memory Technologies Company, Ltd. v. Micron
Technology, Inc., IPR2025-00098, Paper 38 (Director Jan.
15, 2026) (informative)

« The Director vacated the decision granting institution
and denied IPR after concludinP that the
petitioner’s failure to provide clarity as to its actual
ownership proved fatal to its petitions.

 The Director found that:

— The patent owner came forward with evidence sufficient to
put into dispute whether the petitions identified all RPIs, and

— The petitioner failed to rebut that evidence and carry its
burden to show that it had, in fact, named all RPIs.

20



Curium US LLC v. Universitdt Heidelberg, IPR2025-
01582, Paper 11 (Director Feb. 25, 2026) (informative)

« Consistent with Corning Optical, after the petitioner
amended its mandatory notices to identify new RPIs,
the Director:

— Concluded that the petitioner’s updated mandatory notices

appear to meet the statutory requirement to identify all RPIs,
and

— Accorded a new filing date to the petition because the
petitioner’s RPl amendment did not implicate a time-bar
under 35 U.S.C. § 315(b).

21



Tianma Microelectronics Co., Ltd. v. LG Display Co., Ltd.,
IPR2025-01579, Paper 12 (Director Mar. 18, 2026)
(precedential)

» Places the U.S. government and foreign sovereigns on equal footing

— Holds that, under the Supreme Court’s decision in Return Mail, Inc. v. United
States Postal Service, 587 U.S. 618 (2019), and the Director’s broad institution
discretion, a foreign government is not a “person” permitted to be a
petitioner or an RPl'in an IPR or PGR proceeding.

» The Director denied institution after finding that:

— The patent owner came forward with evidence sufficient to put into dispute
whether the petition identified all RPIs and whether at least one RPI was a
foreign government, and

— The petitioner failed to rebut that evidence and satisfy its burden to show
that it had named all RPIs and that none was a foreign government or an
entity that a foreign government had the ability to control.

22



4. Decisions de-instituting review



Decisions de-instituting an IPR

24

Federal Circuit authority permits the Office to de-institute an IPR
or PGR, even after the Board has entered a final written decision

— Medtronic, Inc. v. Robert Bosch Healthcare Sys., Inc., 839 F.3d 1382, 1383 (Fed.

Cir. 2016) — holding that decisions to terminate IPRs without a final written
decision on patentability “constitute decisions whether the institute inter
partes review and are therefore ‘final and nonappealable’ under § 314(d)’

BioDelivery Scis. Int'l, Inc. v. Aquestive Therapeutics, Inc., 935 F.3d 1362 (Fed.
Cir. 2019) — affirming the Board's decision to revisit institution after SAS
Institute v. lancu, 584 U.S. 357 (2018), and to terminate the proceeding after
a final written decision.

Sling TV, L.L.C. v. Realtime Adaptive Streaming LLC, 840 F. App'x 598 (Fed. Cir.
2021) — affirming the Board’s decision to de-institute IPRs because the Board
has the inherent authority to reconsider institution and a resulting decision
to de-institute is—like an original decision not to institute—final and non-
appealable.



Decisions de-instituting an IPR (cont)

 The Director has de-instituted or terminated an IPR
after institution but before a final written decision in
rare instances, including:

— Where a petitioner failed to identify, or failed to carry its
burden to identify, an RPI

 TikTok Inc. v. CellSpin Soft, Inc., IPR2024-00757, -759, -760, -767, -
768, -769, -770, Paper 42 (Director Mar. 30, 2026)

— Where another tribunal already had determined the same
patent claims were not invalid based on the same prior art
and arguments as in the IPR

* Sinclair Pharma Ltd. v. Hydrafacial LLC, IPR2025-00149, Paper 41 (Director Feb. 12,
2026)

25



Decisions de-instituting an IPR (cont)

 The Director has de-instituted or terminated an IPR after a final
written decision in rare instances, including:

— Where a petitioner failed to identify an RPI
» Aylo Freesites Ltd. v. DISH Techs. LLC, IPR2024-00940, Paper 75 (Director Feb. 3, 2026)

— Where the patent claims had been challenged seven times before, including
in a separate IPR that (1) concluded that the same challenged claims are
unpatentable and (2) was currently on appeal

» Verizon Connect Inc. v. Omega Patents, LLC, IPR2023-01162, Paper 40 (Director June 3,
2025)

— Where the petitioner’s expert was not credible as to multiple material
aspects of his testimony and it would be inappropriate for the Board to rely
on the testimony in rendering a final written decision on remand

 Interactive Commc'ns Int'l, Inc. v. Blackhawk Network Inc., IPR2024-00465, Paper 40 (Director
Oct. 9, 2025)

26



Question/comment submission
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September 30, 2012 — March 31, 2026
5. Ex parte appeal statistics



Pending appeals FY 12 to FY 26

(September 30, 2012 — March 31, 2026)

26,570 25,437 25,527

21,556
15,533
13,044
11,021
8,606
7.506
5, 697
4,601 4231 4,652
3,126
I I I 1 866

FY12 FY13 FY14 FY15 FY16 FY17 FY18 FY19 FY20 FY21 FY22 FY23 FY24 FY25 FY26
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Maximum appeal pendency (months)
(May 1, 2025 to April 1, 2026)

28.3

'I'I-.6 11.1 10.9 10.5 10.0

May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr

Data exclude certain cases that may have good cause for omission.
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Average appeal pendency

January 2026 — March 2026 (color bars & white values) vs. January 2025 — March 2025 (gray bars & values)

16.8

15.0 15.2
13.8 13.8

12.7 11.7

10.8

10.5

1.5
1600 2100
Bio/Pharm

Pendency is calculated as average months from Board receipt date to final decision for a three month period and compared to
the same period the previous year.

Central Reexamination Unit (CRU/TC 3900) decisions include ex parte reexams, inter partes reexam, supplemental
examination review, regular cases and most reissues from all technologies except design patent applications.

13.7




Appeals outcomes in FY 26
(October 2025 — March 2026)

Reversed
31.8%

Admin/Panel Remand

Affirmed-in-Part —0.3%

7.6% Dismissed

2,907 .

Appeals
Decided

Affirmed
60.0%
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October 1, 2025 — February 28, 2026

6. PTAB trial statistics



Petitions filed
(October 1, 2025 — February 28, 2026)
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Decisions on institution

(October 1, 2025 — February 28, 2026)
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Institution decisions by type
(October 1, 2025 — February 28, 2026)

36

180

160

140

120

100

80

60

40

20

Institution decisions by type

Panel denied Panel instituted ™ Director denied (discretion) B Director denied (merits) B Director instituted

Interim Procedure Memo

rescinded 2/28/25

Bifurcated Institution
Memo 3/26/25

Mar. Apr. May

Director Institution
Memo 10/17/25

June July Aug. Sept. Oct.

2026



Decisions on institution: Merits determinations
(October 1, 2025 — February 28, 2026)
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Question/comment submission
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7. Precedential and
informative decisions



Precedential/Informative decisions

Rewvo Techs., Inc. v. Cerebrum Sensor Techs., Inc.,
IPR2025-00632, Paper 20

Revvo Techs., Inc. v. Cerebrum Sensor Techs., Inc.
(“"Revvo II”), IPR2025-00632, Paper 36

Tesla, Inc. v. Intellectual Ventures Il LLC,
IPR2025-00340, Paper 18

Cambridge Mobile Telematics, Inc. v. Sfara, Inc.,
IPR2024-00952, Paper 12 (majority opinion)

Sun Pharm. Indus., Inc. v. Nivagen Pharm., Inc.,
IPR2025-00893, Paper 18

40

Claim construction

Precedential A petitioner must explain why it is taking different claim
constructions in an IPR vs. in district court

Routine Narrow exception allows different claim constructions
when a district court has already rejected a petitioner's
narrower construction

Informative A petitioner cannot argue the claims are indefinite in
district court but use the plain and ordinary meaning in
a Petition without explanation

Informative A petitioner cannot construe claims as means-plus-
function in district court but use the plain and ordinary
meaning in a Petition without explaining the different
constructions

Informative A petitioner taking a narrow construction to avoid
infringement in district court and a broad construction
in a petition favors discretionary denial



Precedential/Informative decisions (cont)

Discretion: settled expectations

Dabico Airport Sols. Inc. v. AXA Power ApS, Informative A patent owner develops settled expectations when
IPR2025-00408, Paper 21 its issued patent has been in force for several years
Apple Inc. v. Ferid Allani, Informative A petitioner developed settled expectations when it
IPR2025-00856, Paper 11 told the patent owner that a license was not

necessary and the patent owner delayed asserting the
patent for 11 years (and after the patent expired)

Home Depot U.S.A., Inc. v. H2 Intellect LLC, Informative A petitioner may have settled expectations a patent

IPR2025-00480, Paper 11 will not be asserted when the patent has not been
commercialized, asserted, marked, or licensed in the
petitioner's technology space

Top Glory Trading Group Inc. v. Cole Haan LLC, Informative A significant change in design patent law overcame a

IPR2025-01395, Paper 18 patent owner's settled expectations that the patent
was valid and enforceable

Alliance Laundry Sys., LLC v. PayRange LLC, Informative A patent owner may develop settled expectations by

IPR2025-00950, Paper 11 licensing the challenged patent

Amgen Inc. v. Bristol-Myers Squibb Co., IPR2025- Informative A patent owner may develop settled expectations in a

00601, -602, -603, Paper 9 newer patent by investing in and achieving regulatory

approval for the patented technology

41



Precedential/Informative decisions (cont)

Realtek Semiconductor Corp. v. ParkerVision, Inc.,
IPR2025-00324, Paper 11

Elong Int'l USA Inc. v. Feit Electric Co., Inc.,
IPR2025-00258, Paper 16

Hulu, LLC v. Piranha Media Distribution, LLC,
IPR2024-01252, -01253, Paper 27

Tesla, Inc. v. Intellectual Ventures Il LLC, IPR2025-
00217, Paper 9

Padagis US LLC v. Neurelis, Inc., IPR2025-00464, -
465, -466, Paper 12

42

Discretion: joinder

Precedential

Precedential

Discretion: claims already found invalid

Informative

Discretion: complex litigation

Informative

Discretion: error during prosecution

Informative

Although §315(b) permits joinder of time-barred
petitions, absent exceptional circumstances these
joinder petitions will be discretionarily denied

For joinder requests, the Office analyzes discretionary
issues first as if joinder will be denied, and then as if
joinder will be granted

A petition challenging claims already found invalid in
district court will be denied institution

The assertion of many patents with diverse subject
matter in district court weighs against discretionary
denial where the Board is better suited to handle
patentability challenges

A petitioner's explanation of an apparent error during
prosecution counsels against discretionary denial



Precedential/Informative decisions (cont)

43

Discretion: multiple petitions

CrowdStrike, Inc. v. GoSecure, Inc., IPR2025-00068, - Informative When a petitioner files multiple parallel petitions
070, Paper 25 challenging the same patent with different claim
constructions, the Board should institute, at most one

LifeVac LLC v. DCSTAR Inc., IPR2025-00454, Paper 11 Precedential Because PGRs are favored, a serial IPR filed after a PGR
will not be discretionarily denied merely because the
PGR was not instituted

PacifiCorp v. Birchtech Corp., IPR2025-00687, -688, - Precedential When multiple parallel IPRs are filed challenging the

717,-718, Paper 40 same patent, absent exceptional circumstances, the
Board should institute, at most, one

Savant Techs. LLC d/b/a GE Lighting v. Feit Elec. Co., Informative A second petition challenging same patent is justified

Inc., IPR2025-00260, Paper 16 when necessitated by a patent owner asserting new

claims in district court

Discretion: PGRs

Multi-Color Corp. v. Brook & Whittle Ltd., Precedential Filing a PGR is a consideration against discretionarily
PGR2025-00025, Paper 10 denying institution because PGRs are favored



Precedential/Informative decisions (cont)

Discretion: § 325(d)/ Advanced Bionics

Ecto World, LLC v. RAI Strategic Holdings, Inc., Precedential When relying on prior art submitted during

IPR2024-01280, Paper 13 prosecution, a petitioner must show material error
during prosecution beyond noting strength of the
petition; a voluminous IDS is a consideration against
denial under §325(d)

§ 101 eligibility

Ex parte Desjardins, Precedential Improvements to how an Al model operates are patent
Appeal 2024-000567 eligible; patent examination should focus on §§ 102,
103, and 112
Identifying RPIs
Tianma Microelectronics Co., Ltd. v. LG Display Co., Precedential A foreign government is not permitted to be a
Ltd., IPR2025-01579, Paper 12 petitioner or an RPI in an IPR or PGR
Corning Optical Comms. RF, LLC v. PPC Broadband,  Precedential Institution will be denied or an instituted case will be
Inc., IPR2014-00440, Paper 68 (except § II.E.1) terminated if a petitioner fails to identify all RPIs in the
petition
Curium US LLC v. Universitdt Heidelberg, IPR2025- Informative According the petition a new filing date after petitioner
01582, Paper 11 corrected its RPIs pre-institution and the petitioner was
not time-barred based on the new filing date
Yangtze Memory Techs. Company, Ltd. v. Micron Informative Denying institution when the petitioner does not meet
Tech., Inc., IPR2025-00098, Paper 38 its burden to show that the petition identifies all RPIs
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Locating precedential and informative
decisions

« To find precedential and informative decisions on
the PTAB website:

— Select "Precedential and informative decisions”
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https://www.uspto.gov/patents/ptab/precedential-informative-decisions
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