
Request for Quote (RFQ) and STATEMENT OF OBJECTIVES (SOO)  
Patent Examiners Production Expectancy Goals Re-Assessment and Adjustment

A. PURPOSE

The United States Patent and Trademark Office (USPTO) seeks to re-evaluate the patent examiner production measurement system with particular focus on updating the examiner production goals and possible changes to the production credit system which determines at what points and in what amounts production credit is given.  The re-evaluation process should use appropriate data and information that will allow the Agency to adjust the goals as a result of this effort and then repeat the provided methodology in the future.  Offerors must demonstrate experience in analyzing and evaluating production goal systems and methodologies and developing reliable goal alternatives particularly in programs of similar size and scope within the federal government, private, or other public business environments.  

B.  PERFORMANCE OBJECTIVES/OUTCOMES 
· The above-mentioned re-evaluation process must result in a valid, cost-effective, efficient, and repeatable methodology.
1. Relative complexity
· The contractor will determine the data and information necessary to support a valid methodology to re-evaluate the relative complexity of examiner productivity goals and the current production credit system.  
· If the data and information required to support a valid methodology to re-evaluate the relative complexity of examiners’ productivity goals are not currently being collected, the contractor will provide a cost-effective, efficient and repeatable process for collecting the necessary data.
· The contractor will collect the necessary data and use that data in a valid, efficient, and repeatable methodology to determine a relative complexity of examiner productivity goals.
2.
Reference Time
· The contractor will determine the data and information necessary to support a valid methodology to establish and re-evaluate the reference time to which relative complexity is applied. 
· If the data and information required to support a valid methodology to establish and re-evaluate the reference time are not currently being collected, the contractor will provide a cost-effective, efficient and repeatable process for collecting the necessary data.

· The contractor will collect the necessary data and use that data to provide options, pros and cons of the provided options, and recommendations relative to any adjustments to the reference time that should be spent on examination, taking into consideration the Agency’s goals and mission and other relevant factors.  
3.
Using the appropriate data, the contractor will provide options, pros and cons of the options, and recommendations relative to any adjustments to the production count or credit system, specifically at which points in the examination process credit should be given and how much credit should be given at those points in the process, taking into consideration the Agency’s goals and mission and other relevant factors.
4. 
Using the appropriate data, the contractor will provide options, pros and cons of the options, and recommendations relative to adjustments to employees’ position factors currently used.

C. BACKGROUND

The USPTO, located in Alexandria, Virginia, is an independent operating agency within the Department of Commerce, subject to the policy direction of the Secretary of Commerce.  The USPTO is the principal agency in the Executive Branch of the Federal Government responsible for the administration of intellectual property (IP) laws, including those relevant to the granting of patents and the registering of trademarks, for the promotion of intellectual property systems as a means of protecting economic prosperity.

The mission of the USPTO is: To foster innovation and competitiveness by providing high quality and timely examination of patent and trademark applications, guiding domestic and international intellectual property policy, and delivering intellectual property information and education worldwide.  As set forth in the USPTO’s Strategic Plan (www.uspto.gov/web/offices/com/strat2007/stratplan2007-2012.pdf), the Patents-specific goal is optimizing patent quality and timeliness as measured primarily by the allowance compliance rate, the in-process examination compliance rate, the average first-action pendency, and the average total pendency.
The first patent act in the United States was signed by George Washington himself, on April 10, 1790.  For three years, until 1793, patent applications were examined.  In the Act of 1793, the examination system was abandoned in favor of a “registration” system.  Under this approach, patent applications were no longer examined for novelty or utility, but simply granted to anyone who applied, submitted the required drawings, and paid the necessary fee.  This approach to granting patents remained in effect for 43 years.

On July 4, 1836, the United States made possibly the most far-reaching change in the patent law to date.  The Act of 1836 reestablished the “American” system of granting patents – namely, a full examination system – and created the administrative machinery to support full examination.  The importance of a neutral party – the Patent Office – in determining novelty and utility had been made clear to legislators, the courts, and the public.  Patent litigation is nothing new – and without an independent, neutral assessment of a proposed invention’s statutory merits, America’s valuable resources were wasted on endless litigation.  Thus, the examination system was confirmed as the best policy vehicle for ensuring public confidence in the novelty and utility of an invention. The result of the landmark 1836 legislation was that courts were relieved of countless unnecessary patent cases and patents became far more valuable assets to their owners and the economy.

Today, the United States Patent and Trademark Office is a Performance Based Organization (PBO).   The USPTO operates much like a business, in that it is funded by users’ fees.  These fees are subject to provisions determined by Congress in annual appropriations acts.

The USPTO is fully funded by user fees and operates as a performance-based organization with two mission-driven business operations – Patents and Trademarks – whereby the USPTO administers the patent and trademark laws [15 U.S.C. §113 and 35 U.S.C. §41 and 376], which provide protection to inventors and businesses for their inventions and corporate and product identifications. The USPTO also encourages innovation and scientific and technical advancement of American industry through the preservation, classification, and dissemination of patent and trademark information. In addition, the USPTO provides technical advice and information to Executive Branch agencies on IP matters and the trade related aspects of IP rights, and assists governments of other countries in establishing regulatory and enforcement mechanisms that meet their international obligations to protect IP.
The USPTO examines patent applications to determine whether the subject matter contained therein is eligible to be awarded a patent. Examination is performed by a corps of approximately 6,000 patent examiners who are technical experts in the relevant technologies to which the applications pertain. Patent examination is a labor-intensive process whereby individual examiners determine the patentability of proposed inventions by evaluating whether an invention is in compliance with the existing statutes, rules and policies that govern patentability and issue written opinions (Office Actions) as to their findings.

The Patent Business Area is comprised of three organizational units: (1) Patent Operations, which includes the Patent Examining Corps, (2) Patent Examination Policy and (3) Patent Resources and Planning. The Patent Examining Corps is organized into nine Technology Centers (TC) and a Patent Training Academy, which are staffed by Directors, Supervisory Patent Examiners (SPEs), Patent Examiners, and support personnel. Within the Technology Centers, groups of Patent Examiners are organized into Art Units of different specialized technologies, and are responsible for examining applications that fall within their area of technical expertise.

 The TC’s are as follows:

o TC 1600 – Biotechnology and Organic Chemistry

o TC 1700 – Chemical and Material Engineering

o TC 2100 – Computer Architecture, Software, and Information Security

o TC 2400 – Network, Multiplexing, Cable, and Security

o TC 2600 – Communications

o TC 2800 – Semiconductors, Electrical and Optical Systems and Components

o TC 2900 – Designs for Articles of Manufacture

o TC 3600 – Transportation, Construction, Electronic Commerce, Agriculture,

National Security and License and Review

o TC 3700 - Mechanical Engineering, Manufacturing and Products

In addition to the nine Technology Centers, there are two additional organizations within the Patent Business Area that include Patent Examiners. One is the Patent Training Academy, organizationally designated as 4100, in which newly hired Patent Examiners in all technologies spend their first 6-8 months being trained before graduating into a Technology Center.  The second is the Central Reexamination Unit designated as 3900, which examines only requests for reexamination.
Individual examiners determine the patentability of proposed innovations by comparing applicant claims (written statements which describe what the applicant considers his invention to be) with prior art (previous patents, non-patent literature, journals, and existing inventions) to determine whether the invention is indeed new and warrants a patent.  The number of examiners the USPTO hires, the overall size and experience of the patent examination workforce and the productivity of the examiners, all affect the number of applications that can be processed and examined in any given year.  

As part of the patent examining review process, patent examiners are assigned a “production goal” established on the basis of their grade and the subject matter/technology they examine.  The production goal is expressed as an average number of hours per application spent examining by the examiner.  The assigned production goals enable the Agency to provide to applicants a timely review of their submissions.    
How an examiner’s production goal is determined
An examiner’s assigned expectancy, or production goal, is an average amount of time an examiner is expected to spend examining an application from First Action to Final Disposal (the First Action and Final Disposition together are referred to as a Balanced Disposal).  This amount of time is dependent upon the technology being examined and the examiner’s grade.  Generally speaking, the greater the complexity of examination of the technology, the more time allowed for the examiner to complete a Balanced Disposal.  Also, the higher the grade (which generally corresponds to the experience the examiner has), the less time allowed for the examiner to complete a Balanced Disposal.
As an example of assigned expectancies based on complexity of examination, at the GS-12 level:

· Class 14 (bridges) gets 17.5 Hours per Balanced Disposal.
· Class 202 (distillation apparatus) gets 21.9 Hours per Balanced Disposal.

· Class 725 (interactive video distribution systems) gets 31.6 Hours per Balanced Disposal.
Currently there are over 630 unique Class/Subclass technology designations with specific Hours per Balanced Disposal designations.

Below is a listing of the factors used to adjust for an examiner’s grade level, called position factors:

Grade



Position Factor
GS-5



0.55

GS-7



0.70
GS-9



0.80
GS-11



0.90
GS-12



1.00
GS-13



1.15

GS-13, partial signatory
1.25

GS-14, full signatory

1.35

GS-15, senior


1.40
GS-15, expert


1.50


Using the above two numbers, in Class 14 (bridges):
· A GS-12 examiner’s expectancy would be 17.5 Hours per Balanced Disposal (BD).

· A GS-7 examiner’s expectancy would be 17.5 divided by the position factor of 0.7, or (17.5/0.7) = 25.0 Hours per BD.  Therefore, within the same technology area, the less experienced GS-7 examiner gets more time than a GS-12 examiner.

·  A GS-14 examiner’s expectancy would be 17.5 divided by the position factor of 1.35, or (17.5/1.35) = 13.0 Hours per BD.  Therefore, within the same technology area, the more experienced GS-14 examiner gets less time than a GS-12 examiner.

In the “Hours per Balanced Disposal” expectancy number, a Balanced Disposal (BD) is also referred to as a “Production Unit”.  Each patent application only has two “counts” or credited work units.  The first “count” or credit is given at the First Action on the Merits (FAOM) and the second “count” at Final Disposal.  This is typically reflected in the formula:


“Balanced Disposal” or a “Production Unit” = (N+D)/2, where:



N = First Action on the Merits (FAOM)

D = Final Disposal; either an Allowance, Abandonment, Examiner’s Answer on Appeal, or an Interference

In any given biweek or unit of time, both the amount of work an examiner is expected to do as well as how much work the examiner actually completed can be calculated easily using the above numbers coupled with the number of hours the examiner was examining during that unit of time.   For example, a GS-14 examiner in Class 14 that has 70 hours of examining in biweek is expected to do 70 hours divided by 13.0 Hours per BD, or (70/13.0) = 5.4 BDs.  If the examiner completes 6 FAOMs, 3 Allowances, and 2 Abandonment in that biweek, then they completed 6 N’s and 5 D’s.
Calculating their percent achievement based on their expected achievement:

Expected Balanced Disposals (BDs): 70 hours divided by 13.0 Hours per Disposal, or (70/13.0) = 5.4 BDs

Achieved Balanced Disposals (BDs): (N+D)/2 = (6+5)/2 = 5.5 BDs

Percent Achievement: 5.5 BDs achieved divided by 5.4 BDs expected = 102%.

An Examiners’ performance relative to a given production goal is used in evaluating their achievement relative to their performance appraisal plan, as well as their eligibility for telework programs, overtime, promotions, granting of signatory authority, and performance awards. 
Brief History of the Examiner Production Goal System

The last substantive change to the examiner goals was in 1976.  The goals were set using a “relative complexity” methodology.  Using that methodology, the Patent Examining Corps average GS-12 complexity goal was established at 19.5 Hours per BD and was set as 1.0, and each of the fifteen (15) patent examining Groups (before the establishment of Technology Centers) were assigned a relative complexity compared to this Corps average number.  For example, former Group 170 had a relative complexity number of 1.13, which equated to an average GS-12 goal of 22.0 Hours per BD (the Patent Examining Corps average GS-12 goal of 19.5 Hours per BD multiplied times the relative complexity factor of 1.13).  
These relative goals were set as a result of a compromise reached during a negotiation process, rather than any mathematically derived calculation. Within each Examining Group, the Group Directors and SPEs (managers) were to assign goals to each examiner within each technology area based on consultation with the employees within an Examining Group with two caveats: 1) similar technology areas or docket areas must have similar goals, and 2) the average of the newly-set goals of each Examining Group must equal the relative complexity number.   
In the years prior to the 1976 agreement, the Office moved from having no set “quotas” or goals in the 1960’s to a system of setting Examining Group goals and within each Examining Group, setting individual examiner goals that attempted to be more equitable and take into account work-related issues like technology complexity and search difficulty.   Some of these early goals were determined taking into consideration the historical production data since it was the only relative objective, statistical approach to setting goals that had any degree of support and validity.   The years leading up to the 1976 agreement included efforts to make the distribution of goals more equitable based on similar arts or technologies, and an effort to give examiners more time on average (increase the Patent Examining Corps average time).
Since 1976, the basic goals have not significantly changed.  There have been adjustments when Examining Groups, Technology Centers or smaller units have split or re-organized as well as adjustments when classes have been re-classified or new classes created.  As technology has become more complex, application filings have increased in more technically complex areas relative to less complex areas.  This has resulted in the Patent Examining Corps average GS-12 accomplishment shifting from 19.5 Hours per BD in 1976 to about 23.0 Hours per BD in 2008 (determined by looking retroactively at examination accomplished, not due to a prospective change in the overall time to examine).  This phenomenon is often referred to as “technology creep”.  Since 1976, the USPTO has implemented various systems and resources to assist in the examination process, most significantly automated search systems and electronic processing of applications (electronic files and word-processing tools).
As is clear in the above discussions, the concept of an examination system with attendant production requirements is important.  Without some sort of “deadline” system, patent applicants might never have certainty about the status of their applications.    It is vital that these goals are assigned fairly, accurately measure the performance of the examiner, and encourage examiner behavior and management decisions that lead to the USPTO providing high quality and timely examination of patent applications.  

The General Accounting Office and the Department of Commerce, Office of Inspector General have both recently conducted studies of examiner goals.  The studies can be found at http://www.gao.gov/new.items/d05720.pdf, http://www.gao.gov/new.items/d071102.pdf, and http://www.oig.doc.gov/oig/reports/2004/USPTO-IPE-15722-09-04.pdf, respectively.
In a recent strategic-level assessment of the USPTO’s examiner production process, a contractor recommended implementing methods of collecting data regarding the amount of time it takes an examiner to conduct each particular examination activity.  The assessment also recommended conducting a goals study using the collected time-based data in order to accurately determine (1) which TCs/workgroups need more or less time to examine, and (2) what parts of the examination process are “time sinks” for the examiner and how they can be revised or eliminated.  Examples of data that may be worth considering  are: amount of uncompensated (known as “voluntary”) overtime worked by examiners and its impact on examiners’ production, historical performance data in a technology area, seniority levels within a technology area, application and examination characteristics, and availability of awards, promotions and paid overtime.
Currently, examiners only record how much time they spend examining during a biweek, but do not break it down for each examination activity.  There is also a record of which applications they work on in a biweek, but records of how much time they spend on any given application are not maintained.  If time-based data is gathered it may also be useful in analyzing the examination count or credit system.  More particularly, it would be useful for determining how much time examiners spend in the various parts of the examination process in order to assess whether changes to the credit-system are needed.  Such data could assist in evaluating when examiners get credit for different aspects of examination activity as well as how much credit they should get for any given activity.  
D.   DELIVERABLES 

Place of Performance.  Unless otherwise mutually agreed by both contracting parties, the vast majority of the work, excluding the on-site interviews and management presentation, shall be performed at the Contractor’s facilities.

Period of Performance.  It is expected that the period of performance for this effort will be fully defined in the Performance Work Statement (PWS).   It is an expectation that the period of performance for this effort shall not exceed one year from contract award.  Quoters are required to submit a credible performance schedule for this effort.    
In response to this SOO and any resultant contract, the Contractor shall provide the following deliverables:

1. Performance Work Statement (PWS), detailing the specific steps to be taken to accomplish the performance results identified in the section above, entitled “PERFORMANCE OBJECTIVES/OUTCOMES”.  Quoters shall develop the performance work statement, performance metrics and measurement plan, and a quality assurance plan.  The PWS shall include procedural steps to be completed for each identified Objective/Outcome, along with an associated (time) schedule, staffing matrix and performance/operational details.   
2. Contract Performance Deliverable: The contractor must evaluate the patent examiner production measurement system and processes to:
· Determine a relative complexity of examiner productivity goals.

· Provide options, pros and cons of the provided options, and recommendations relative to any adjustments to the reference time that should be spent on examination, taking into consideration the Agency’s goals and mission and other relevant factors.

· Provide options, pros and cons of the options, and recommendations relative to any adjustments to the production count or credit system, specifically at which points in the examination process credit should be given and how much credit should be given at those points in the process, taking into consideration the Agency’s goals and mission and other relevant factors.

· Provide options, pros and cons of the options, and recommendations relative to adjustments to employees’ position factors currently used.

· Submit a valid, cost-effective and repeatable methodology including any and all documentation to allow the USPTO to use the methodology in future adjustments of examiner goals.

3. Monthly written progress reports outlining progress made against the PWS including items as stated in the PWS.
4. A draft Executive Summary highlighting the study’s findings and recommendations to be reviewed by USPTO no later than 3 weeks prior to established end of performance period.

5. A presentation to USPTO summarizing the results of the re-evaluation and deliverables including an electronic version of the presentation.
6. A quality control plan outlining with specificity a plan to control the quality of the work product produced for each of the performance objectives/outcomes. 
All deliverables under the resulting contract shall become the Government’s property.

E.  INSTRUCTIONS TO OFFERORS

FAR 52.212-1 Instructions to Offerors – Commercial Items (June 2008)
The provision at FAR 52.212-1 is hereby incorporated by reference.

This RFQ is a 100% small business set-aside under NAICS 541614.

The USPTO requests those responding to this solicitation to provide the following:

1. One signed and dated original Technical quote including the PWS and 2 copies.  Quotes are limited to no more than 30 pages, including company background, experience, expertise in the area of production goal analysis, company’s performance work statement in response to the SOO, and past performance information.  Resumes and the Price Proposal are not included in the 30-page limit.  Quoters should discuss their: proposed technical approach as part of their performance work statement; discussion of the proposed team including skill sets required; available resources; and capability to address all aspects of the SOO in the Quoter's bid. 
2. Performance Work Statement.  Quoters shall provide a Performance Work Statement (PWS), detailing the specific steps to be taken to accomplish the performance results identified in the section above, entitled “PERFORMANCE OBJECTIVES AND OUTCOMES)”.  The PWS shall include procedural steps to be completed for each identified Result/Objective, along with an associated (time) schedule, staffing matrix and performance/operational details.  The successful Quoter's Government-accepted PWS becomes part of the contract.   
· Resumes shall be submitted for those individuals identified as key personnel.  Resumes shall be limited to 2 pages, single-sided.

3. A maximum of three contacts/references where the Quoter has provided similar services in size, scope and complexity.  Include the company/agency name, point of contact, telephone number, fax number and e-mail address.  Rationale must be provided if at least two references cannot be provided.  Include a brief description of the services performed and price magnitude.

4. The successful Quoter shall provide a quality control plan outlining with specificity a plan to control the quality of the work product produced by the Contractor for each of the performance objectives and outcomes contained in the SOO and consistent with the Quoter’s proposed PWS.  This deliverable is required to be submitted to the Government one week after notification of award.  The Government shall develop a quality assurance surveillance plan (QASP) based upon the Government’s acceptance of the successful Quoter’s quality control plan.
5. A separate volume for the price quote.  A firm fixed price quote (FFP) commensurate with the requirements contained in this RFQ.  The quote should contain sufficient information to understand elements of price. Describe direct, other direct, indirect costs and teaming arrangements as necessary in order to facilitate the pricing review. 

Quotes must be delivered to john.bardwell@uspto.gov no later than 5:00PM Eastern Standard Time on Monday June 11, 2009 at the address below. 

U.S. Patent and Trademark Office

Mail Stop 6, Madison East Building,

7th Floor, Rm 7D05
ATTN:   John Bardwell
 

Office of Procurement







PO Box 1450







Alexandria, VA 22313-1450

Questions regarding this SOO can be directed to the point of contact above. 
F.  EVALUATION FACTORS FOR AWARD
Award of a contract will be made to the firm offering the best value.  Quotes will be evaluated based on the following criteria, listed in descending order of importance.  The non-price factors, when combined, are significantly more important than price.  

1. Experience and Technical Approach
· Understanding of the objectives/outcomes of the initiative.
· Skill sets necessary to ensure successful achievement of desired outcomes.

· Clarity, feasibility and understanding of key steps the Quoter intends to follow to deliver the requirements of the SOO.  The Quoter’s PWS must tie deliverables and time schedule to USPTO objectives/outcomes in the SOO.
· Credibility of notional project schedule to complete the requirements of the SOO.
2. Past Performance
Quotes will be evaluated on the relevance and quality of the past performance and experience of the Quoter as it relates to the probability of successful accomplishment of work in accordance with the SOO, including:

· References must show broad, in-depth experience and expertise in performing services similar in complexity, size and scope to those identified in the SOO.

· Evaluation of reference comments and scores such as: records of conformance to standards of good workmanship; timely performance; business relations; and if applicable, cost control.

3.  Price  

USPTO will evaluate the price proposal to verify the Quoter's understanding of the solicitation requirements, and to assess the degree to which the proposed total price accurately reflects the required effort described in the SOO.   
The importance of the price criterion will increase with the degree of equality in the other criteria, as price will then become a larger determinant of “best value” to the Government.  The importance of the price criterion will also increase when the cost is so significantly high as to diminish the value to the Government.

The USPTO reserves the right to hold oral presentations, if deemed necessary to determine best value.

G. ADDITIONAL TERMS AND CONDITIONS
FAR 52.212-3  Offeror Representations and Certifications—Commercial Items (Feb 2009)

An offeror shall complete only paragraph (b) of this provision if the offeror has completed the annual representations and certifications electronically at http://orca.bpn.gov. If an offeror has not completed the annual representations and certifications electronically at the ORCA website, the offeror shall complete only paragraphs (c) through (m) of this provision. 

(a) Definitions. As used in this provision— 

“Emerging small business” means a small business concern whose size is no greater than 50 percent of the numerical size standard for the NAICS code designated. 

“Forced or indentured child labor” means all work or service— 

(1) Exacted from any person under the age of 18 under the menace of any penalty for its nonperformance and for which the worker does not offer himself voluntarily; or 

(2) Performed by any person under the age of 18 pursuant to a contract the enforcement of which can be accomplished by process or penalties. 

“Manufactured end product” means any end product in Federal Supply Classes (FSC) 1000-9999, except— 

(1) FSC 5510, Lumber and Related Basic Wood Materials; 

(2) Federal Supply Group (FSG) 87, Agricultural Supplies; 

(3) FSG 88, Live Animals; 

(4) FSG 89, Food and Related Consumables; 

(5) FSC 9410, Crude Grades of Plant Materials; 

(6) FSC 9430, Miscellaneous Crude Animal Products, Inedible; 

(7) FSC 9440, Miscellaneous Crude Agricultural and Forestry Products; 

(8) FSC 9610, Ores; 

(9) FSC 9620, Minerals, Natural and Synthetic; and 

(10) FSC 9630, Additive Metal Materials. 

“Place of manufacture” means the place where an end product is assembled out of components, or otherwise made or processed from raw materials into the finished product that is to be provided to the Government. If a product is disassembled and reassembled, the place of reassembly is not the place of manufacture. 

“Restricted business operations” means business operations in Sudan that include power production activities, mineral extraction activities, oil-related activities, or the production of military equipment, as those terms are defined in the Sudan Accountability and Divestment Act of 2007 (Pub. L. 110-174). Restricted business operations do not include business operations that the person conducting the business can demonstrate— 

(1) Are conducted under contract directly and exclusively with the regional government of southern Sudan; 

(2) Are conducted pursuant to specific authorization from the Office of Foreign Assets Control in the Department of the Treasury, or are expressly exempted under Federal law from the requirement to be conducted under such authorization; 

(3) Consist of providing goods or services to marginalized populations of Sudan; 

(4) Consist of providing goods or services to an internationally recognized peacekeeping force or humanitarian organization; 

(5) Consist of providing goods or services that are used only to promote health or education; or 

(6) Have been voluntarily suspended. 

“Service-disabled veteran-owned small business concern”— 

(1) Means a small business concern— 

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more service-disabled veterans; and 

(ii) The management and daily business operations of which are controlled by one or more service-disabled veterans or, in the case of a service-disabled veteran with permanent and severe disability, the spouse or permanent caregiver of such veteran. 

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a disability that is service-connected, as defined in 38 U.S.C. 101(16). 

“Small business concern” means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the criteria in 13 CFR Part 121 and size standards in this solicitation. 

“Veteran-owned small business concern” means a small business concern— 

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more veterans; and 

(2) The management and daily business operations of which are controlled by one or more veterans. 

“Women-owned business concern” means a concern which is at least 51 percent owned by one or more women; or in the case of any publicly owned business, at least 51 percent of its stock is owned by one or more women; and whose management and daily business operations are controlled by one or more women. 

“Women-owned small business concern” means a small business concern— 

(1) That is at least 51 percent owned by one or more women; or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and 

(1) Whose management and daily business operations are controlled by one or more women. 

(b) 

(1) Annual Representations and Certifications. Any changes provided by the offeror in paragraph (b)(2) of this provision do not automatically change the representations and certifications posted on the Online Representations and Certifications Application (ORCA) website. 

(2) The offeror has completed the annual representations and certifications electronically via the ORCA website at http://orca.bpn.gov. After reviewing the ORCA database information, the offeror verifies by submission of this offer that the representations and certifications currently posted electronically at FAR 52.212-3, Offeror Representations and Certifications—Commercial Items, have been entered or updated in the last 12 months, are current, accurate, complete, and applicable to this solicitation (including the business size standard applicable to the NAICS code referenced for this solicitation), as of the date of this offer and are incorporated in this offer by reference (see FAR 4.1201), except for paragraphs ______________. 

[Offeror to identify the applicable paragraphs at (c) through (m) of this provision that the offeror has completed for the purposes of this solicitation only, if any. 

These amended representation(s) and/or certification(s) are also incorporated in this offer and are current, accurate, and complete as of the date of this offer. 

Any changes provided by the offeror are applicable to this solicitation only, and do not result in an update to the representations and certifications posted on ORCA.] 

(c) Offerors must complete the following representations when the resulting contract will be performed in the United States or its outlying areas. Check all that apply. 

(1) Small business concern. The offeror represents as part of its offer that it o is, o is not a small business concern. 

(2) Veteran-owned small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents as part of its offer that it o is, o is not a veteran-owned small business concern. 

(3) Service-disabled veteran-owned small business concern. [Complete only if the offeror represented itself as a veteran-owned small business concern in paragraph (c)(2) of this provision.] The offeror represents as part of its offer that it o is, o is not a service-disabled veteran-owned small business concern. 

(4) Small disadvantaged business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents, for general statistical purposes, that it o is, o is not a small disadvantaged business concern as defined in 13 CFR 124.1002. 

(5) Women-owned small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents that it o is, o is not a women-owned small business concern. 

Note: Complete paragraphs (c)(6) and (c)(7) only if this solicitation is expected to exceed the simplified acquisition threshold. 

(6) Women-owned business concern (other than small business concern). [Complete only if the offeror is a women-owned business concern and did not represent itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents that it o is a women-owned business concern. 

(7) Tie bid priority for labor surplus area concerns. If this is an invitation for bid, small business offerors may identify the labor surplus areas in which costs to be incurred on account of manufacturing or production (by offeror or first-tier subcontractors) amount to more than 50 percent of the contract price:____________________________________ 

(8) Small Business Size for the Small Business Competitiveness Demonstration Program and for the Targeted Industry Categories under the Small Business Competitiveness Demonstration Program. [Complete only if the offeror has represented itself to be a small business concern under the size standards for this solicitation.] 

(i) [Complete only for solicitations indicated in an addendum as being set-aside for emerging small businesses in one of the designated industry groups (DIGs).] The offeror represents as part of its offer that it o is, o is not an emerging small business. 

(ii) [Complete only for solicitations indicated in an addendum as being for one of the targeted industry categories (TICs) or designated industry groups (DIGs).] Offeror represents as follows: 

(A) Offeror’s number of employees for the past 12 months (check the Employees column if size standard stated in the solicitation is expressed in terms of number of employees); or 

(B) Offeror’s average annual gross revenue for the last 3 fiscal years (check the Average Annual Gross Number of Revenues column if size standard stated in the solicitation is expressed in terms of annual receipts). 

(Check one of the following):

	Number of Employees 
	Average Annual Gross Revenues 

	__ 50 or fewer 
	__ $1 million or less 

	__ 51–100 
	__ $1,000,001–$2 million 

	__ 101–250 
	__ $2,000,001–$3.5 million 

	__ 251–500 
	__ $3,500,001–$5 million 

	__ 501–750 
	__ $5,000,001–$10 million 

	__ 751–1,000 
	__ $10,000,001–$17 million 

	__ Over 1,000 
	__ Over $17 million 


(9) [Complete only if the solicitation contains the clause at FAR 52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns, or FAR 52.219-25, Small Disadvantaged Business Participation Program—Disadvantaged Status and Reporting, and the offeror desires a benefit based on its disadvantaged status.] 

(i) General. The offeror represents that either— 

(A) It ( is, ( is not certified by the Small Business Administration as a small disadvantaged business concern and identified, on the date of this representation, as a certified small disadvantaged business concern in the database maintained by the Small Business Administration (PRO-Net), and that no material change in disadvantaged ownership and control has occurred since its certification, and, where the concern is owned by one or more individuals claiming disadvantaged status, the net worth of each individual upon whom the certification is based does not exceed $750,000 after taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); or 

(B) It ( has, ( has not submitted a completed application to the Small Business Administration or a Private Certifier to be certified as a small disadvantaged business concern in accordance with 13 CFR 124, Subpart B, and a decision on that application is pending, and that no material change in disadvantaged ownership and control has occurred since its application was submitted. 

(ii) ( Joint Ventures under the Price Evaluation Adjustment for Small Disadvantaged Business Concerns. The offeror represents, as part of its offer, that it is a joint venture that complies with the requirements in 13 CFR 124.1002(f) and that the representation in paragraph (c)(9)(i) of this provision is accurate for the small disadvantaged business concern that is participating in the joint venture. [The offeror shall enter the name of the small disadvantaged business concern that is participating in the joint venture: ________________.] 

(10) HUBZone small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents, as part of its offer, that— 

(i) It ( is, ( is not a HUBZone small business concern listed, on the date of this representation, on the List of Qualified HUBZone Small Business Concerns maintained by the Small Business Administration, and no material change in ownership and control, principal office, or HUBZone employee percentage has occurred since it was certified by the Small Business Administration in accordance with 13 CFR Part 126; and 

(ii) It ( is, ( is not a joint venture that complies with the requirements of 13 CFR Part 126, and the representation in paragraph (c)(10)(i) of this provision is accurate for the HUBZone small business concern or concerns that are participating in the joint venture. [The offeror shall enter the name or names of the HUBZone small business concern or concerns that are participating in the joint venture: __________.] Each HUBZone small business concern participating in the joint venture shall submit a separate signed copy of the HUBZone representation. 

(d) Representations required to implement provisions of Executive Order 11246— 

(1) Previous contracts and compliance. The offeror represents that— 

(i) It ( has, ( has not participated in a previous contract or subcontract subject to the Equal Opportunity clause of this solicitation; and 

(ii) It ( has, ( has not filed all required compliance reports. 

(2) Affirmative Action Compliance. The offeror represents that— 

(i) It ( has developed and has on file, ( has not developed and does not have on file, at each establishment, affirmative action programs required by rules and regulations of the Secretary of Labor (41 cfr parts 60-1 and 60-2), or 

(ii) It ( has not previously had contracts subject to the written affirmative action programs requirement of the rules and regulations of the Secretary of Labor. 

(e) Certification Regarding Payments to Influence Federal Transactions (31 U.S.C. 1352). (Applies only if the contract is expected to exceed $100,000.) By submission of its offer, the offeror certifies to the best of its knowledge and belief that no Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress on his or her behalf in connection with the award of any resultant contract. If any registrants under the Lobbying Disclosure Act of 1995 have made a lobbying contact on behalf of the offeror with respect to this contract, the offeror shall complete and submit, with its offer, OMB Standard Form LLL, Disclosure of Lobbying Activities, to provide the name of the registrants. The offeror need not report regularly employed officers or employees of the offeror to whom payments of reasonable compensation were made. 

(f) Buy American Act Certificate. (Applies only if the clause at Federal Acquisition Regulation (FAR) 52.225-1, Buy American Act—Supplies, is included in this solicitation.) 

(1) The offeror certifies that each end product, except those listed in paragraph (f)(2) of this provision, is a domestic end product and that for other than COTS items, the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. The offeror shall list as foreign end products those end products manufactured in the United States that do not qualify as domestic end products, i.e., an end product that is not a COTS item and does not meet the component test in paragraph (2) of the definition of “domestic end product.” The terms “commercially available off-the-shelf (COTS) item” “component,” “domestic end product,” “end product,” “foreign end product,” and “United States” are defined in the clause of this solicitation entitled “Buy American Act—Supplies.” 

(2) Foreign End Products:

	Line Item No. 
	Country of Origin 

	______________ 
	_________________ 

	______________ 
	_________________ 

	______________ 
	_________________ 


[List as necessary] 

(3) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. 

(g)(1) Buy American Act—Free Trade Agreements—Israeli Trade Act Certificate. (Applies only if the clause at FAR 52.225-3, Buy American Act—Free Trade Agreements—Israeli Trade Act, is included in this solicitation.) 

(i) The offeror certifies that each end product, except those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provision, is a domestic end product and that for other than COTS items, the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. The terms “Bahrainian or Moroccan end product,” “commercially available off-the-shelf (COTS) item,” “component,” “domestic end product,” “end product,” “foreign end product,” “Free Trade Agreement country,” “Free Trade Agreement country end product,” “Israeli end product,” and “United States” are defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements–Israeli Trade Act.” 

(ii) The offeror certifies that the following supplies are Free Trade Agreement country end products (other than Bahrainian or Moroccan end products) or Israeli end products as defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements—Israeli Trade Act”: 

Free Trade Agreement Country End Products (Other than Bahrainian or Moroccan End Products) or Israeli End Products:

	Line Item No. 
	Country of Origin 

	______________ 
	_________________ 

	______________ 
	_________________ 

	______________ 
	_________________ 


[List as necessary] 

(iii) The offeror shall list those supplies that are foreign end products (other than those listed in paragraph (g)(1)(ii) of this provision) as defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements—Israeli Trade Act.” The offeror shall list as other foreign end products those end products manufactured in the United States that do not qualify as domestic end products, i.e., an end product that is not a COTS item and does not meet the component test in paragraph (2) of the definition of “domestic end product.” 

Other Foreign End Products:

	Line Item No. 
	Country of Origin 

	______________ 
	_________________ 

	______________ 
	_________________ 

	______________ 
	_________________ 


[List as necessary] 

(iv) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. 

(2) Buy American Act—Free Trade Agreements—Israeli Trade Act Certificate, Alternate I. If Alternate I to the clause at FAR 52.225-3 is included in this solicitation, substitute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the basic provision: 

(g)(1)(ii) The offeror certifies that the following supplies are Canadian end products as defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements—Israeli Trade Act”: 

Canadian End Products:

	Line Item No. 

	_______________________________________ 

	_______________________________________ 

	_______________________________________ 


[List as necessary] 

(3) Buy American Act—Free Trade Agreements—Israeli Trade Act Certificate, Alternate II. If Alternate II to the clause at FAR 52.225-3 is included in this solicitation, substitute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the basic provision: 

(g)(1)(ii) The offeror certifies that the following supplies are Canadian end products or Israeli end products as defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements—Israeli Trade Act”: 

Canadian or Israeli End Products:

	Line Item No. 
	Country of Origin 

	______________ 
	_________________ 

	______________ 
	_________________ 

	______________ 
	_________________ 


[List as necessary] 

(4) Trade Agreements Certificate. (Applies only if the clause at FAR 52.225-5, Trade Agreements, is included in this solicitation.) 

(i) The offeror certifies that each end product, except those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-made or designated country end product, as defined in the clause of this solicitation entitled “Trade Agreements.” 

(ii) The offeror shall list as other end products those end products that are not U.S.-made or designated country end products. 

Other End Products:

	Line Item No. 
	Country of Origin 

	______________ 
	_________________ 

	______________ 
	_________________ 

	______________ 
	_________________ 


[List as necessary] 

(iii) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. For line items covered by the WTO GPA, the Government will evaluate offers of U.S.-made or designated country end products without regard to the restrictions of the Buy American Act. The Government will consider for award only offers of U.S.-made or designated country end products unless the Contracting Officer determines that there are no offers for such products or that the offers for such products are insufficient to fulfill the requirements of the solicitation. 

(h) Certification Regarding Responsibility Matters (Executive Order 12689). (Applies only if the contract value is expected to exceed the simplified acquisition threshold.) The offeror certifies, to the best of its knowledge and belief, that the offeror and/or any of its principals— 

(1) o Are, o are not presently debarred, suspended, proposed for debarment, or declared ineligible for the award of contracts by any Federal agency; 

(2) o Have, o have not, within a three-year period preceding this offer, been convicted of or had a civil judgment rendered against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a Federal, state or local government contract or subcontract; violation of Federal or state antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property; 

(3) o Are, o are not presently indicted for, or otherwise criminally or civilly charged by a Government entity with, commission of any of these offenses enumerated in paragraph (h)(2) of this clause; and 

(4) o Have, o have not, within a three-year period preceding this offer, been notified of any delinquent Federal taxes in an amount that exceeds $3,000 for which the liability remains unsatisfied. 

(i) Taxes are considered delinquent if both of the following criteria apply: 

(A) The tax liability is finally determined. The liability is finally determined if it has been assessed. A liability is not finally determined if there is a pending administrative or judicial challenge. In the case of a judicial challenge to the liability, the liability is not finally determined until all judicial appeal rights have been exhausted. 

(B) The taxpayer is delinquent in making payment. A taxpayer is delinquent if the taxpayer has failed to pay the tax liability when full payment was due and required. A taxpayer is not delinquent in cases where enforced collection action is precluded. 

(ii) Examples. 

(A) The taxpayer has received a statutory notice of deficiency, under I.R.C. §6212, which entitles the taxpayer to seek Tax Court review of a proposed tax deficiency. This is not a delinquent tax because it is not a final tax liability. Should the taxpayer seek Tax Court review, this will not be a final tax liability until the taxpayer has exercised all judicial appeal rights. 

(B) The IRS has filed a notice of Federal tax lien with respect to an assessed tax liability, and the taxpayer has been issued a notice under I.R.C. §6320 entitling the taxpayer to request a hearing with the IRS Office of Appeals contesting the lien filing, and to further appeal to the Tax Court if the IRS determines to sustain the lien filing. In the course of the hearing, the taxpayer is entitled to contest the underlying tax liability because the taxpayer has had no prior opportunity to contest the liability. This is not a delinquent tax because it is not a final tax liability. Should the taxpayer seek tax court review, this will not be a final tax liability until the taxpayer has exercised all judicial appeal rights. 

(C) The taxpayer has entered into an installment agreement pursuant to I.R.C. §6159. The taxpayer is making timely payments and is in full compliance with the agreement terms. The taxpayer is not delinquent because the taxpayer is not currently required to make full payment. 

(D) The taxpayer has filed for bankruptcy protection. The taxpayer is not delinquent because enforced collection action is stayed under 11 U.S.C. §362 (the Bankruptcy Code). 

(i) Certification Regarding Knowledge of Child Labor for Listed End Products (Executive Order 13126). [The Contracting Officer must list in paragraph (i)(1) any end products being acquired under this solicitation that are included in the List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor, unless excluded at 22.1503(b).] 

(1) Listed end products.

	Listed End Product 
	Listed Countries of Origin 

	___________________ 
	___________________ 

	___________________ 
	___________________ 


(2) Certification. [If the Contracting Officer has identified end products and countries of origin in paragraph (i)(1) of this provision, then the offeror must certify to either (i)(2)(i) or (i)(2)(ii) by checking the appropriate block.] 

[  ] (i) The offeror will not supply any end product listed in paragraph (i)(1) of this provision that was mined, produced, or manufactured in the corresponding country as listed for that product. 

[  ] (ii) The offeror may supply an end product listed in paragraph (i)(1) of this provision that was mined, produced, or manufactured in the corresponding country as listed for that product. The offeror certifies that it has made a good faith effort to determine whether forced or indentured child labor was used to mine, produce, or manufacture any such end product furnished under this contract. On the basis of those efforts, the offeror certifies that it is not aware of any such use of child labor. 

(j) Place of manufacture. (Does not apply unless the solicitation is predominantly for the acquisition of manufactured end products.) For statistical purposes only, the offeror shall indicate whether the place of manufacture of the end products it expects to provide in response to this solicitation is predominantly— 

(1) o In the United States (Check this box if the total anticipated price of offered end products manufactured in the United States exceeds the total anticipated price of offered end products manufactured outside the United States); or 

(2) o Outside the United States. 

(k) Certificates regarding exemptions from the application of the Service Contract Act. (Certification by the offeror as to its compliance with respect to the contract also constitutes its certification as to compliance by its subcontractor if it subcontracts out the exempt services.) [The contracting officer is to check a box to indicate if paragraph (k)(1) or (k)(2) applies.] 

[  ] (1) Maintenance, calibration, or repair of certain equipment as described in FAR 22.1003-4(c)(1). The offeror o does o does not certify that— 

(i) The items of equipment to be serviced under this contract are used regularly for other than Governmental purposes and are sold or traded by the offeror (or subcontractor in the case of an exempt subcontract) in substantial quantities to the general public in the course of normal business operations; 

(ii) The services will be furnished at prices which are, or are based on, established catalog or market prices (see FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or repair of such equipment; and 

(iii) The compensation (wage and fringe benefits) plan for all service employees performing work under the contract will be the same as that used for these employees and equivalent employees servicing the same equipment of commercial customers. 

[  ] (2) Certain services as described in FAR 22.1003-4(d)(1). The offeror o does o does not certify that— 

(i) The services under the contract are offered and sold regularly to non-Governmental customers, and are provided by the offeror (or subcontractor in the case of an exempt subcontract) to the general public in substantial quantities in the course of normal business operations; 

(ii) The contract services will be furnished at prices that are, or are based on, established catalog or market prices (see FAR 22.1003-4(d)(2)(iii)); 

(iii) Each service employee who will perform the services under the contract will spend only a small portion of his or her time (a monthly average of less than 20 percent of the available hours on an annualized basis, or less than 20 percent of available hours during the contract period if the contract period is less than a month) servicing the Government contract; and 

(iv) The compensation (wage and fringe benefits) plan for all service employees performing work under the contract is the same as that used for these employees and equivalent employees servicing commercial customers. 

(3) If paragraph (k)(1) or (k)(2) of this clause applies— 

(i) If the offeror does not certify to the conditions in paragraph (k)(1) or (k)(2) and the Contracting Officer did not attach a Service Contract Act wage determination to the solicitation, the offeror shall notify the Contracting Officer as soon as possible; and 

(ii) The Contracting Officer may not make an award to the offeror if the offeror fails to execute the certification in paragraph (k)(1) or (k)(2) of this clause or to contact the Contracting Officer as required in paragraph (k)(3)(i) of this clause. 

(l) Taxpayer Identification Number (TIN) (26 U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if the offeror is required to provide this information to a central contractor registration database to be eligible for award.) 

(1) All offerors must submit the information required in paragraphs (l)(3) through (l)(5) of this provision to comply with debt collection requirements of 31 U.S.C. 7701(c) and 3325(d), reporting requirements of 26 U.S.C. 6041, 6041A, and 6050M, and implementing regulations issued by the Internal Revenue Service (IRS). 

(2) The TIN may be used by the Government to collect and report on any delinquent amounts arising out of the offeror’s relationship with the Government (31 U.S.C. 7701(c)(3)). If the resulting contract is subject to the payment reporting requirements described in FAR 4.904, the TIN provided hereunder may be matched with IRS records to verify the accuracy of the offeror’s TIN. 

(3) Taxpayer Identification Number (TIN). 

o  TIN: ________________________________. 

o  TIN has been applied for. 

o  TIN is not required because: 

o  Offeror is a nonresident alien, foreign corporation, or foreign partnership that does not have income effectively connected with the conduct of a trade or business in the United States and does not have an office or place of business or a fiscal paying agent in the United States; 

o  Offeror is an agency or instrumentality of a foreign government; 

o  Offeror is an agency or instrumentality of the Federal Government. 

(4) Type of organization. 

o  Sole proprietorship; 

o  Partnership; 

o  Corporate entity (not tax-exempt); 

o  Corporate entity (tax-exempt); 

o  Government entity (Federal, State, or local); 

o  Foreign government; 

o  International organization per 26 CFR 1.6049-4; 

o  Other ________________________________. 

(5) Common parent. 

o  Offeror is not owned or controlled by a common parent; 

o  Name and TIN of common parent: 

Name ________________________________. 

TIN _________________________________. 

(m) Restricted business operations in Sudan. By submission of its offer, the offeror certifies that it does not conduct any restricted business operations in Sudan. 

(End of provision)

FAR 52.212-4 Contract Terms and Conditions – Commercial Items (OCT 2008)
The clause at FAR 52.212-4 is hereby incorporated by reference.

FAR 52.212-5  Contract Terms and Conditions Required to Implement Statutes or Executive Orders—Commercial Items (MAR 2009)

 (a) The Contractor shall comply with the following Federal Acquisition Regulation (FAR) clauses, which are incorporated in this contract by reference, to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 

(1) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(g)). 

___Alternate I (Aug 2007) of 52.222-50 (22 U.S.C. 7104(g)). 

(2) 52.233-3, Protest After Award (Aug 1996) (31 U.S.C. 3553). 

(3) 52.233-4, Applicable Law for Breach of Contract Claim (Oct 2004) (Pub. L. 108-77, 108-78) 

(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 

[Contracting Officer check as appropriate.] 

__ (1) 52.203-6, Restrictions on Subcontractor Sales to the Government (Sept 2006), with Alternate I (Oct 1995) (41 U.S.C. 253g and 10 U.S.C. 2402). 

__ (2) 52.203-13, Contractor Code of Business Ethics and Conduct (Dec 2008) (Pub. L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 

__ (3) 52.219-3, Notice of Total HUBZone Set-Aside (Jan 1999) (15 U.S.C. 657a). 

__ (4) 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns (July 2005) (if the offeror elects to waive the preference, it shall so indicate in its offer) (15 U.S.C. 657a). 

__ (5) [Reserved] 

( (6)(i)  52.219-6, Notice of Total Small Business Set-Aside (June 2003) (15 U.S.C. 644). 

__ (ii) Alternate I (Oct 1995) of 52.219-6. 

__ (iii) Alternate II (Mar 2004) of 52.219-6. 

__ (7)(i)  52.219-7, Notice of Partial Small Business Set-Aside (June 2003) (15 U.S.C. 644). 

__ (ii) Alternate I (Oct 1995) of 52.219-7. 

__ (iii) Alternate II (Mar 2004) of 52.219-7. 

__ (8) 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.S.C. 637(d)(2) and (3)). 

__ (9)(i)  52.219-9, Small Business Subcontracting Plan (Apr 2008) (15 U.S.C. 637(d)(4)). 

__ (ii) Alternate I (Oct 2001) of 52.219-9. 

__ (iii) Alternate II (Oct 2001) of 52.219-9. 

( (10) 52.219-14, Limitations on Subcontracting (Dec 1996) (15 U.S.C. 637(a)(14)). 

__ (11) 52.219-16, Liquidated Damages—Subcon-tracting Plan (Jan 1999) (15 U.S.C. 637(d)(4)(F)(i)). 

__ (12)(i)  52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns (Oct 2008) (10 U.S.C. 2323) (if the offeror elects to waive the adjustment, it shall so indicate in its offer). 

__ (ii) Alternate I (June 2003) of 52.219-23. 

__ (13) 52.219-25, Small Disadvantaged Business Participation Program—Disadvantaged Status and Reporting (Apr 2008) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323). 

__ (14) 52.219-26, Small Disadvantaged Business Participation Program— Incentive Subcontracting (Oct 2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323). 

__ (15) 52.219-27, Notice of Total Service-Disabled Veteran-Owned Small Business Set-Aside (May 2004) (15 U.S.C. 657 f). 

__ (16)  52.219-28, Post Award Small Business Program Rerepresentation (June 2007) (15 U.S.C. 632(a)(2)). 

( (17) 52.222-3, Convict Labor (June 2003) (E.O. 11755). 

((18) 52.222-19, Child Labor—Cooperation with Authorities and Remedies (Feb 2008) (E.O. 13126). 

( (19) 52.222-21, Prohibition of Segregated Facilities (Feb 1999). 

( (20) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 

( (21) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (Sept 2006) (38 U.S.C. 4212). 

( (22) 52.222-36, Affirmative Action for Workers with Disabilities (Jun 1998) (29 U.S.C. 793). 

( (23) 52.222-37, Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (Sept 2006) (38 U.S.C. 4212). 

( (24) 52.222-39, Notification of Employee Rights Concerning Payment of Union Dues or Fees (Dec 2004) (E.O. 13201). 

__ (25) 52.222-54, Employment Eligibility Verification (Jan 2009). (Executive Order 12989). (Not applicable to the acquisition of commercially available off-the-shelf items or certain other types of commercial items as prescribed in 22.1803.) 

__ (26)(i)  52.223-9, Estimate of Percentage of Recovered Material Content for EPA–Designated Items (May 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable to the acquisition of commercially available off-the-shelf items.) 

__ (ii) Alternate I (May 2008) of 52.223-9 (42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition of commercially available off-the-shelf items.) 

__ (27) 52.223-15, Energy Efficiency in Energy-Consuming Products (Dec 2007) (42 U.S.C. 8259b). 

__ (28)(i)  52.223-16, IEEE 1680 Standard for the Environmental Assessment of Personal Computer Products (Dec 2007) (E.O. 13423). 

__ (ii) Alternate I (Dec 2007) of 52.223-16. 

__ (29) 52.225-1, Buy American Act—Supplies (Feb 2009) (41 U.S.C. 10a-10d). 

__ (30)(i) 52.225-3, Buy American Act—Free Trade Agreements—Israeli Trade Act (Feb 2009) (41 U.S.C. 10a-10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-77, 108-78, 108-286, 109-53 and 109-169). 

__ (ii) Alternate I (Jan 2004) of 52.225-3. 

__ (iii) Alternate II (Jan 2004) of 52.225-3. 

__ (31) 52.225-5, Trade Agreements (Mar 2009) (19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note). 

( (32) 52.225-13, Restrictions on Certain Foreign Purchases (June 2008) (E.O.’s, proclamations, and statutes administered by the Office of Foreign Assets Control of the Department of the Treasury). 

__ (33) 52.226-4, Notice of Disaster or Emergency Area Set-Aside (Nov 2007) (42 U.S.C. 5150). 

__ (34) 52.226-5, Restrictions on Subcontracting Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C. 5150). 

__ (35) 52.232-29, Terms for Financing of Purchases of Commercial Items (Feb 2002) (41 U.S.C. 255(f), 10 U.S.C. 2307(f)). 

__ (36) 52.232-30, Installment Payments for Commercial Items (Oct 1995) (41 U.S.C. 255(f), 10 U.S.C. 2307(f)). 

( (37) 52.232-33, Payment by Electronic Funds Transfer—Central Contractor Registration (Oct 2003) (31 U.S.C. 3332). 

__ (38) 52.232-34, Payment by Electronic Funds Transfer—Other than Central Contractor Registration (May 1999) (31 U.S.C. 3332). 

__ (39) 52.232-36, Payment by Third Party (May 1999) (31 U.S.C. 3332). 

( (40) 52.239-1, Privacy or Security Safeguards (Aug 1996) (5 U.S.C. 552a). 

__ (41)(i)  52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631). 

__ (ii) Alternate I (Apr 2003) of 52.247-64. 

(c) The Contractor shall comply with the FAR clauses in this paragraph (c), applicable to commercial services, that the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 

[Contracting Officer check as appropriate.] 

__ (1) 52.222-41, Service Contract Act of 1965 (Nov 2007) (41 U.S.C. 351, et seq.). 

__ (2) 52.222-42, Statement of Equivalent Rates for Federal Hires (May 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.). 

__ (3) 52.222-43, Fair Labor Standards Act and Service Contract Act—Price Adjustment (Multiple Year and Option Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.). 

__ (4) 52.222-44, Fair Labor Standards Act and Service Contract Act—Price Adjustment (Feb 2002) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.). 

__ (5) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for Maintenance, Calibration, or Repair of Certain Equipment—Requirements (Nov 2007) (41 351, et seq.). 

__ (6) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain Services—Requirements (Feb 2009) (41 U.S.C. 351, et seq.). 

__ (7) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations (Mar 2009) (Pub. L. 110-247). 

__ (8) 52.237-11, Accepting and Dispensing of $1 Coin (Sept 2008) (31 U.S.C. 5112(p)(1)). 

(d)  Comptroller General Examination of Record. The Contractor shall comply with the provisions of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit and Records—Negotiation. 

(1) The Comptroller General of the United States, or an authorized representative of the Comptroller General, shall have access to and right to examine any of the Contractor’s directly pertinent records involving transactions related to this contract. 

(2) The Contractor shall make available at its offices at all reasonable times the records, materials, and other evidence for examination, audit, or reproduction, until 3 years after final payment under this contract or for any shorter period specified in FAR Subpart 4.7, Contractor Records Retention, of the other clauses of this contract. If this contract is completely or partially terminated, the records relating to the work terminated shall be made available for 3 years after any resulting final termination settelement. Records relating to 

appeals under the disputes clause or to litigation or the settlement of claims arising under or relating to this contract shall be made available until such appeals, litigation, or claims are finally resolved. 

(3) As used in this clause, records include books, documents, accounting procedures and practices, and other data, regardless of type and regardless of form. This does not require the Contractor to create or maintain any record that the Contractor does not maintain in the ordinary course of business or pursuant to a provision of law. 

(e)(1) Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c), and (d) of this clause, the Contractor is not required to flow down any FAR clause, other than those in this paragraph (e)(1) in a subcontract for commercial items. Unless otherwise indicated below, the extent of the flow down shall be as required by the clause— 

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Dec 2008) (Pub. L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 

(ii) 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceeds $550,000 ($1,000,000 for construction of any public facility), the subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities. 

(iii) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 

(iv) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (Sept 2006) (38 U.S.C. 4212). 

(v) 52.222-36, Affirmative Action for Workers with Disabilities (June 1998) (29 U.S.C. 793). 

(vi) 52.222-39, Notification of Employee Rights Concerning Payment of Union Dues or Fees (Dec 2004) (E.O. 13201). 

(vii) 52.222-41, Service Contract Act of 1965 (Nov 2007) (41 U.S.C. 351, et seq.). 

(viii) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(g)). 

___Alternate I (Aug 2007) of 52.222-50 (22 U.S.C. 7104(g)). 

(ix) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for Maintenance, Calibration, or Repair of Certain Equipment-Requirements (Nov 2007) (41 U.S.C. 351, et seq.). 

(x) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain Services-Requirements (Feb 2009) (41 U.S.C. 351, et seq.). 

(xi) 52.222-54, Employment Eligibility Verification (Jan 2009). 

(xii) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations (Mar 2009) (Pub. L. 110-247). Flow down required in accordance with paragraph (e) of FAR clause 52.226-6. 

(xiii) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in accordance with paragraph (d) of FAR clause 52.247-64. 

(2) While not required, the contractor may include in its subcontracts for commercial items a minimal number of additional clauses necessary to satisfy its contractual obligations. 

(End of clause)

PTO-03 USPTO/Invoices 10/01/2003

These terms and conditions incorporate new Central Contractor Registration (CCR) requirements.
Contractors shall include their DUNS number (or DUNS+4, whichever is appropriate) on all invoices. Failure to do so may result in processing delays.

The Contractor shall only invoice for services rendered and deliverables furnished.  For services performed for the USPTO, invoices shall be submitted in an original and two (2) copies to the following address:

U.S. Patent and Trademark Office

Office of Finance, Mail Stop 17





P.O. Box 1450





Alexandria, VA 22313-1450





OR submitted via e-mail to:





OfficeofFinance@uspto.gov

 (End of Clause)
PTO-04 Security Clause 06/06/2007

ACCESS TO GOVERNMENT FACLITIES

During the life of the contract, the right of ingress and egress to and from the Government facility for Contractor personnel shall be made available as required per each individual task order. During all operations on Government premises, Contractor personnel shall comply with the rules and regulations governing the conduct of personnel and the operations of the facility. The Government reserves the right to require contractor personnel to sign in upon ingress or sign out upon egress to and from the Government facility.

DUPLICATION AND DISCLOSURE OF CONFIDENTIAL DATA

Duplication or disclosure of confidential data provided by the USPTO, or to which the Contractor will have access as a result of this contract, is prohibited. It is understood that throughout performance of the contract, the Contractor may have access to confidential data which is the sole property of the USPTO, as well as access to proprietary data which is the sole property of other than the contracting parties. The Contractor hereby agrees to maintain the confidentiality of all such data to which access may be obtained throughout contract performance whether title thereto vests in the USPTO or otherwise. The Contractor hereby agrees not to disclose said data, any interpretation thereof or data derivative there from, to unauthorized parties in contravention of these provisions, without prior written approval of the CO or the party in which title thereto is wholly vested. This clause also applies to any subcontractors and/or consultants used by the Contractor.

GOVERNMENT FURNISHED DATA (IF APPLICABLE)

The Government shall deliver to the Contractor, as may be requested, Government-Furnished Data (GFD) during the performance of this contract. GFD will be delivered to the Contractor as specified in each task order(s).  Title to GFD shall remain in the Government, and the Contractor shall use the GFD only in connection with this contract.  Upon completion of or termination of this contract, the Contractor shall return to the Government all GFD.

RIGHTS IN DATA (IF APPLICABLE)

The Government shall have unlimited rights in software first produced in the performance of this contract. For the purposes of this clause, “software first produced in the performance of this contract” shall include, but not be limited to the following: non-COTS computer program developed or previously developed and implemented by the Contractor in the performance of this contract, related computer data bases and documentation thereof, source code, object code, algorithms, library code, library routine, and technical data of all software first produced in the performance of this contract. For the purpose of this clause, “unlimited rights” shall mean the right of the USPTO, at no extra cost to the USPTO or recipients, to use, disclose, reproduce unlimited copies, prepare derivative works, distribute unlimited copies to the public and foreign government patent offices, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so.

SECRECY AND USE OF PATENT INFORMATION

Work under this contract does not affect the national security. However, patent applications are required by law (35 U.S.C. 122) to be kept in confidence. Information contained in any patent application file(s) is restricted to authorized Contractor personnel on a need-to-know basis.  The Contractor acquires no right or privilege to use or disclose any information contained in any patent application file (in any form whatsoever) except to perform the work under the contract. Further, the Contractor shall not copyright or make any use or disclosure whatsoever of any patent information contained in any application or related copy or data furnished to the Contractor by the Government, or obtained by the Contractor from the Government, except performing the requirements of this contract.  Security requirements of patent application file data maintained in a computer-accessible medium are an extension of the security requirements for the hard copy or of patent application folders. All processing, storage, or transmission of patent application file data by means of electronic communications systems is prohibited unless use of such systems is approved by the USPTO.  All personnel having access to patent application files or data or information concerning the same, must take the following affirmation, signed in writing:  “I do swear or affirm that I will preserve the applications for patents in secrecy, that I will not divulge any information concerning the same to unauthorized persons while employed in work under this contract or an any time thereafter, and that I take this obligation freely, and without mental reservation or purpose of evasion.”  Each employee’s signed oath, or affirmation, shall be retained in the Contractor’s file, subject to inspection by authorized Government representatives. Without advance notice, the Government shall have the right to inspect the Contractor’s premises, records, and work in process pertaining to the secrecy of patent information 

(End of Clause)
PTO-06 Limitation on Contractor Advertisements

The Contractor agrees not to refer to awards in commercial advertising in such a manner as to state or imply that the product or service provided is endorsed or preferred by the Federal Government or is considered by the Government to be superior to other products or services. Advertisements, press releases and publicity of a contract by a supplier shall not be made without the prior express written permission of the Contracting Officer.
(End of clause)

PTO-10 - Agency-Level Protest Procedures (DEC 1996)

a. PURPOSE: 
To implement the requirements of Executive Order No. 12979 and Federal Acquisition Regulation (FAR 33.103). On October 25, 1995, President Clinton signed Executive Order No. 12979, which directs heads of executive agencies to develop administrative procedures for resolving protests to awards of procurement contracts within their agencies at a level above the Contracting Officer. Authority to administer procurement-related directives has been delegated within the Department of Commerce through the Chief Financial Officer and Assistant Secretary for Administration to the Director for Acquisition Management (Procurement Executive). The Department's goal is to encourage protesters to resolve their protests at the agency level, help build confidence in the Government's acquisition system, and reduce protests to the General Accounting Office and other external fora. Prior to submission of an agency protest, all parties shall use their best efforts to resolve concerns raised by an interested party at the Contracting Officer level through open and frank discussions. If concerns cannot be resolved, protesters may use these procedures when a resolution is requested from the agency at a level above the Contracting Officer. 


b. DEFINITIONS: 
An agency protest is one that may be filed with either the contracting officer or the protest decision authority but not both. When a protester decides to file a protest at the agency level with the protest decision authority, the guidelines set forth in these established agency level protest procedures above the contracting officer apply. These procedures are in addition to the existing protest procedures contained in the Federal Acquisition Regulation (FAR) Part 33.102.

A day is a calendar day. In computing a period of time for the purpose of these procedures, the day from which the period begins to run is not counted. When the last day of the period is a Saturday, Sunday, or Federal holiday, the period extends to the next day that is not a Saturday, Sunday, or Federal holiday. Similarly, when the Washington, DC offices of the Department of Commerce are closed for all or part of the last day, the period extends to the next day on which the Department is open.

c. PROCEDURES:
i. Protesters using these procedures may protest to the protest decision authority who will make the final decision for the Department.  Protests shall be addressed to : 
Chief Financial Officer
U.S. Patent & Trademark Office
P.O. Box 1450
Alexandria, VA  22313-1450

The outside of the envelope or beginning of the FAX transmission must be marked "Agency-level Protest". The protester shall also provide a copy of the protest within 1 day to the responsible contracting officer and a copy to the addressee indicated below: 

Office of the General Counsel
General Law Office
U.S. Patent & Trademark Office
P.O. Box 1450
Alexandria, VA  22313-1450
(FAX Number 571-273-0099)

ii. Election of forum: While a protest is pending at the agency level with the protest decision authority, the protester agrees not to protest to the Government Accountability  Office (GAO) or any other external forums. If the protester has already filed with the GAO or other external forums, the procedures described here may not be used.

a. Protests based upon alleged improprieties in a solicitation which are apparent prior to bid opening or time set for receipt of proposals shall be filed prior to bid opening or the time set for receipt of proposals. If the contract has been awarded, protests must be filed within 10 days after contract award or 5 days after the date the protester was given the opportunity to be debriefed, whichever date is later. In cases other than those covered in the preceding two sentences, protests shall be filed not later than 10 days after the basis of the protest is known or should have been known, whichever is earlier. 

b. To be filed on a given day, protests must be received by 4:30 PM current local time. Amy protests received after that time will be considered to be filed on the next day. Incomplete submissions will not be considered filed until all information is provided.

c. To be complete, protests must contain the following information: 

1. the protester's name, address, telephone number, and fax number 

2. the solicitation or contract number, name of contracting office and the contracting officer 

3. a detailed statement of all factual and legal grounds for protests, and an explanation of how the protester was prejudiced

4. copies of relevant documents supporting protester's statement

5. a request for ruling by the agency

6. Statement as to form of relief requested

7. all information establishing that the protester is an interested party for the purpose of filing a protest

8. all information establishing the timeliness of the protest 

9. All protests must be signed by an authorized representative of the protester.  Within 14 days after the protest is filed, the Contracting Officer will prepare an administrative report that responds to the issues raised by the protester and addresses any other issues, which, even if not raised by the protester, have been identified by agency officials as being relevant to the fairness of the procurement process. For good cause shown, the protest decision authority may grant an extension of time for filing the administrative report and for issuing the written decision. When an extension is granted, the protest decision authority will notify the protester and all interested parties within I day of the decision to grant the extension.  Unless an extension is granted, the protest decision authority will issue a decision within 35 days of the protest. The protest decision authority's final decision will be binding on the Department of Commerce and not subject to further appeals.  The protest decision authority shall send a written ruling and a summary of the reasons supporting the ruling to the protester by certified mail, return receipt requested with information copies to the applicable contracting office and Office of Acquisition Management.  

iii. Effect of protest on award and performance:  When a protest is filed prior to award, a contract may not be awarded unless authorized by the Head of the Contracting Activity (HCA) based on a written finding that: 

a. The supplies or services are urgently required, 

b. delivery or performance would be unduly delayed by failure to make the award promptly, or

c. a prompt award will be in the best interest of the Government.

When a protest is filed within 10 days after contract award or 5 days after a debriefing date was offered to the protester under a timely debriefing request in accordance with FAR 15.506, whichever is later, the Contracting Officer shall immediately suspend performance pending the resolution of the protest within the agency, including any review by an independent higher official, unless continued performance is justified. The HCA may authorize contract performance, notwithstanding the protest, based on a written finding that:

d. contract performance would be in the best interest of the United States, or 

e. urgent and compelling circumstances that significantly affect the interests of the United States will not permit waiting for a decision. 

d. REMEDIES:
The protest decision authority may grant one or more of the following remedies:

i. terminate the contract, 

ii. re -compete the requirement, 

iii. issue a new solicitation, 

iv. refrain from exercising options under the contract, 

v. award a contract consistent with statutes and regulations, 

vi. amend the solicitation provisions which gave rise to the protest and continue with the procurement, 

vii. such other remedies as the decision-maker may determine are necessary to correct a defect. 
(End of provision.)

PTO-13 Security Processing Requirements for Contractor/Subcontractor Personnel Working on a Department of Commerce/USPTO Site (Low Risk Contracts) 09/18/2007

CAR 1352.237-72 Security Processing Requirements for Contractor/Subcontractor Personnel Working on a Department of Commerce/USPTO Site (Low Risk Contracts)

A. Investigative Requirements for Low Risk Contracts

Each person employed under this Low Risk contract shall undergo security processing by the USPTO Office of Security as indicated below before being eligible to work on the premises of any Department of Commerce/USPTO owned, leased, or controlled facility in the United States or overseas or obtain access to a DOC/USPTO IT system. All USPTO security processing pertinent to this contract will be conducted at no cost to the contractor.

1. Non-IT Service Contracts

a. Contracts more than 180 days – National Agency Check and Inquiries (NACI)

b. Contracts less than 180 days – Special Agency Check (SAC)

2. IT Service Contracts

a. Contracts more than 180 days – National Agency Check and Inquiries (NACI)

b. Contracts less than 180 days – National Agency Check and Inquiries (NACI)

3. In addition to the investigations noted above, non-U.S. citizens must have a background check that includes an Immigration and Customs Enforcement (ICE – formerly Immigration and Naturalization Service) agency check.

B. Additional Requirements for Foreign Nationals (Non-U.S. Citizens)

Non-U.S. citizens (lawful permanent residents) to be employed under this contract within the United States must have:

• Official legal status in the United States;

• Continuously resided in the United States for the last two years; and

• Advance approval from the servicing Security Officer in consultation with the Office of Security headquarters.

C. Security Processing Requirements for Low Risk Non-IT Service Contracts

Processing requirements for Low Risk non-IT Service Contracts are as follows.

1. Contract employees employed in Low Risk non-IT service contracts for more than 180 days will require a National Agency Check and Inquiries (NACI) to be processed. The COR will forward a completed Standard Form SF 85, Questionnaire for Non-Sensitive Positions, Form FD 258, Fingerprint Chart, and Credit Release Authorization to the servicing Security Officer within three working days from start of work, who will send the investigative packet to the Office of Personnel Management.

2. Contract employees employed in Low Risk non-IT service contracts for less than 180 days require a Special Agreement Check (SAC), Form OFI-86C, to be processed. The Contracting Officer’s Representative (COR) will forward a completed Form OFI-86C, FD 258, Fingerprint Chart, and Credit Release Authorization to the servicing Security Officer, who will send the investigative packet to the Office of Personnel Management for processing.

3. Any contract employee with a favorable Special Agreement Check who remains on the contract over 180 days will be required to have a NACI conducted to continue working on the job site.

4. For Low Risk non-IT service contracts, the scope of the SAC will include checks of the Security/Suitability Investigations Index (SII), other agency files (INVA), Defense Clearance Investigations Index (DCII), FBI Fingerprint (FBIF), and the FBI Information Management Division (FBIN).

5. In addition, for those individuals who are not U.S. citizens (lawful permanent residents), the COR must request a CIS (Customs and Immigration Service) check on the SAC, Form OF-86C, by checking Block #7, Item I. In Block 13, the COR should enter the employee’s Alien Registration Receipt Card number to aid in verification.

6. Copies of the appropriate forms can be obtained from the COR or the Office of Security. Upon receipt of the required forms, the COR will forward the forms to the servicing Security Officer. The Security Officer will process the forms and advise the COR whether work can commence prior to the completion of the suitability determination based on the type of work and risk to the facility (i.e., adequate controls and restrictions are in place). The COR will notify the Contractor of an approved contract start date as well as favorable or unfavorable finding of the suitability determinations.

D. Security Processing Requirements for Low Risk IT Service Contracts

Processing requirements for Low Risk IT Service Contracts are as follows.

1. Contract employees employed in all Low Risk IT service contracts will require a National Agency Check and Inquiries (NACI) to be processed. The COR will forward a completed Form SF 85, Form FD 258, Fingerprint Chart, and Credit Release Authorization to the servicing Security Officer within three working days from start of work, who will send the investigative packet to the Office of Personnel Management.

2. For Low Risk IT service contracts, individuals who are not U.S. citizens (lawful permanent residents) must undergo a NACI that includes an agency check conducted by the Customs and Immigration Service (CIS). The COR must request the CIS check as a part of the NAC.

E. Notification of Disqualifying Information

If the Office of Security receives disqualifying information on a contract employee, the COR will be notified. The COR, in coordination with the Contracting Officer, will immediately remove the employee from duty requiring access to Departmental/USPTO facilities or IT systems. Contract employees may be barred from working on the premises of a facility for any of the following reasons: 

• Conviction of a felony of a crime of violence or of a misdemeanor involving moral turpitude.

• Falsification of information entered on security screening forms or of other documents submitted to the Department/USPTO.

• Improper conduct once performing on the contract, including criminal, infamous, dishonest, immoral, or notoriously disgraceful conduct or other conduct prejudicial to the Government regardless of whether the conduct directly related to the contract.

• Any behavior judged to pose a potential threat to Departmental/USPTO information systems, personnel, property, or other assets.

NOTE: Failure to comply with the requirements may result in termination of the contract or removal of some contract employees

from Department of Commerce/USPTO facilities.

F. Access to National security Information

Compliance with these requirements shall not be construed as providing a contract employee clearance to have access to national security information.

G. The Contractor shall include the substance of this clause, including this paragraph, in all subcontracts.

(End of Clause)
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