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This is a decision on the request for  reconsideration f i l e d  on 
April 4, 2011, which is t r e a t e d  as a twice renewed petition under  
37 C F R  1 . 3 7 8 ( e ) ,  requesting reconsideration of a prior decision 
which refused t o  accept under 37 CFR 1.378(bJ1 t h e  delayed 
payment of a maintenance fee f o r  t h e  above-referenced patent. 

The request to accept t h e  delayed payment of t h e  maintenance fee 
is DENIED. 2 

BACKGROUND 

The p a t e n t  i s sued  on December 14, 1999 .  The first maintenance 
fee was timely paid.  The second maintenance fee could  have been 
paid from December 14, 2006, through June 14, 2007,  or, with a 
surcharge d u r i n g  the period from June 15,  2007 t h rough  December 
14, 2007. Accordingly, the patent expired at midnight on 

December 14, 2 0 0 7 ,  for  f a i l u r e  t o  t i m e l y  r e m i t  t h e  maintenance 

A grantable petition to accept a delayed maintenance fee payment under 37 CFR 
1.378(b) m u s t  be include 

(1) the required maintenance fee s e t  forth i n  5 1.20(e) through ( g ) ;  
I21 t h e  surcharge s e t  for th  in $1.20(1) (1); and 

(3) a showing t h a t  t h e  delay was unavoidable since reasonable care was taken to ensure 
that t h e  maintenance fee would be paid timely and that the petition was filed promptly 
a f t e r  t h e  patentee was notified of, or otherwise became aware of, the expiration of 
the patent. The showing must enumerate the steps t a k e n  to ensure timely payment of the 
maintenance fee, t h e  date and t h e  manner i n  which patentee became aware of t h e  
expiratJon of the patent, and the steps taken to f i l e  the petition promptly. 

L 
This decision may be regarded as a f i n a l  agency action within t h e  meaning of 5 

U.S .C .  9 704 for  purposes of seeking judicial review. See MPEP 1002.02. 
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fee. The petition unde r  37 CFR 1 .378(b)  f i l e d  on October 5, 
2010, was dismissed on December 7, 2010. On January 31, 2011, 2 

request for reconsideration under 37 CFR 1.378(e)  was f i l e d .  On 
February 2 4 ,  2011, a Request for Information was mailed in 
response to t h e  request f o r  reconsideration. 

On April 4 ,  2011,  the s u b j e c t  second request for reconsideration 
was filed. Petitioner states, in pertinent part: 

I cannot possible give you all the information you've 

ask (sic) f o r .  I only have (3) pages of information 
t h a t  I located in my f i l e s .  I have nothing else t o  
g ive  you. I f  t h i s  is  not s u f f i c i e n t ,  for re-
consideration of [my] Patent, I am requesting that you 

return to me $1940.00 that covered the maintenance fee 

and or, su r cha rge  fee .  

STATUTE AND REGULATION 

35 U . S . C .  5 41 ( c )(1) states t h a t :  

The Director may accept the  payment of any maintenance 
fee required by subsec t i on  (b) of t h i s  section ...after 
the six-month grace period if the delay is shown to t h e  
s a t i s f a c t i o n  of the Di rec to r  t o  have been unavoidable .  

37 CFR 1 . 3 7 8 ( b ) ( 3 )  states that any petition to accept delayed 
payment of a maintenance fee must i n c l u d e :  

A showing that the delay was unavoidable since 
reasonable care was taken to ensure that t h e  
maintenance fee would be paid t ime ly  and t h a t  t h e  
petition was filed promptly a f t e r  the patentee was 
notified of, or otherwise became aware of, the 
expiration of the patent. The showing must enumerate 
t h e  steps taken to ensure timely payment of the 
maintenance fee, the date, and the manner in which 

patentee became aware of t h e  e x p i r a t i o n  of t h e  p a t e n t ,  
and the s t eps  taken to file t h e  petition promptly. 

OPINION 
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The Director may accept late payment of t h e  maintenance fee u n d e r  
35 U . S . C .  5 41(c) and 37 CFR 1 . 3 7 8 ( b )  i f  the delay is shown to 
t h e  s a t i s f a c t i o n  of the Director  to have been "~navoidable."~ 

A late maintenance fee is considered under the same standard as 
that for reviving an abandoned application under 35 U . S . C .  5 133 
because  35 U.S.C.  3 41(c) (1) uses t h e  identical.  language ,  i . e . ,  
"unavoidable" delay.  Decisions rev iv ing  abandoned a p p l i c a t i o n s  
have adopted t h e  reasonably  prudent  person standard in 
determining if the delay was unav~idable.~I n  a d d i t i o n ,  
decisions on r e v i v a l  are made on a "case-by-case basis, t a k i n g  
a l l  t h e  f a c t s  and circumstances into acco~nt."~Finally, a 
petition to revive an a p p l i c a t i o n  a s  unavoidably abandoned cannot 
be g r a n t e d  where a p e t i t i o n e r  h a s  f a i l e d  to meet his or her 
burden of establishing the cause of t h e  unavoidable delay.  7 

As 35 USC S 41(b) requires t h e  payment of fees at specified 
intervals to maintain a p a t e n t  i n  force, rather t h a n  some 
response to a specific action by t h e  Office under  35 USC S 133, a 
r e a sonab ly  prudent  person i n  t h e  exercise of due care and 
d i l igence  would have taken s t e p s  to ensure the  timely payment of 
such maintenance fees.* T h a t  is, an adequate showing that t h e  
d e l a y  i n  payment of the maintenance fee at issue was 
"unavoidable" within the meaning of 35 U.S.C.  S 41(c) and 37 CFR 
1.378(b) ( 3 )  requires a showing of t h e  steps t a k e n  by t h e  
responsible p a r t y  to e n s u r e  t h e  timely payment of t h e  second 
maintenance fee for t h i s  patent. 9 

35 U . S . C .  5 4 1 ( c ) ( l )does not require an affirmative finding that 
the delay was avoidable, but only an explanation as t o  why t h e  
petitioner has failed to carry his or her burden to establish 
t h a t  the  de lay  was unavoidable .  35 U.S.C. S 133  does not 

335 U . S . C .  5 41(c)(1). 
4 

Ray v. Lehman, 55 F.3d 606, 608-09, 34 USPQ2d 1786, 1787 (Fed, C i r .  1995) (quoting In 
re Patent No. 4,409,763, 7 USPQZd 1798, 1800 (Comm'r P a t .  1988)).' Ex partc Pratt, 1887 Dec. Comm'r P a t .  31, 32-33 ( C o m ' r  Pat. 1887) (the term 
"unavoidable" "is applicable to ordinary human af fa irs ,  and requires no more or 
greater care or diligence than is generally used and observed by prudent and careful 
man in relation to their most important business"); In re Mattullath, 38 App. D.C.  
497, 514-15 (D.C. Cir. 1912); Ex parte Henrich,  1913 Dec. C o m ' r  Pat .  139, 141 (Comrn'r 
Pat. 1913).

6 

Smith v. Mossinghoff, 671 F.2d 533, 538, 213 USPQ 977, 982 (D .C .  C i r .  1982). 

Haines v. Quigq, 673 P. Supp. 314,  5 USPQ2d 1130 {N.D. Ind. 1987). 
8 Ray, 55 F,3d at 609, 34 USPQ2d a t  1788. 

Id. 

' ' S e e  Commissariat A. L'Energie Atomique v. Watson, 274 F.2d 594, 597, 124 
G P Q  126, 128 [D.C. Cir. 1960). 
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require t h e  Director  to affirmatively find that t h e  d e l a y  was 
avoidable, but o n l y  to explain why the applicant's petition was 
u n a v a i l i n g .  P e t i t i o n e r  i s  reminded t h a t  it is the patentee's 
burden under the statutes and r e g u l a t i o n s  t o  m a k e  a showing to 
the satisfaction of the Director that the delay in payment of a 
maintenance fee i s  unavoidable. 11 

Petitioner was advised, in the Request for Information mailed on 
February 24, 2011, to include an exhaustive attempt to provide 
t h e  information required by  t h e  above-referenced Request for 
Information, s ince ,  a f t e r  a decision on the petition f o r  
reconsideration, no f u r t h e r  r econs ide ra t ion  o r  review of t h e  
matter  will be u n d e r t a k e n  by the Director. However, petitioner 
states that no additional information is available. 

The  showing of record, therefore, is that petitioner has not 
shown that he exercised the standard of care observed by a 
reasonable person in t h e  conduct  of h i s  or her most important 
b u s i n e s s ,  Accordingly,  the p e t i t i o n  w i l l  be denied. 1 2  

CONCLUSION 


The prior decision which refused to accept under § 1 . 3 7 8 ( b )  the 
delayed payment of a maintenance fee  f o r  the above-identified 
p a t e n t  h a s  been reconsidered. For the above stated reasons, t h e  
d e l a y  i n  this case  cannot be regarded as unavoidable w i t h i n  the 
meaning of 35 U.S.C.  $ 4 1  ( c ) (1) and 37 C F R  1 . 3 7 8  (b). . . 
The petition under 37 CFR 1 . 3 7 8 I e )  is DENIED. As s t a t e d  in 3 7  
C F R  1 . 3 7 8 ( e ) ,  no f u r t h e r  reconsideration or review of the 
decision refusing to accept t h e  delayed payment of t h e  
maintenance fee  under § 1 . 3 7 8 ( b )  will be undertaken. T h i s  
decision may be regarded as a final agency action within the 
meaning of 5 U . S . C .  5 704 f o r  purposes of s e e k i n g  j u d i c i a l  
review. 13 

S i n c e  this patent will not be reinstated, the maintenance fee and 
surcharge fee w i l l  be  r e f u n d e d  t o  applicant, as requested. The 
$400 .00  f ee  f o r  reconsideration was paid separately and is not 
r e f u n d a b l e .  

See Rydeen v .  Q u i g g ,  748  F. Supp.  900, 16 USPQ2d 1876 (D.D.C. 19901, a f f ' d  
937 F.2d 623 (Fed. C i r .  1991) ( t a b l e ) ,  cert. denied,  5 0 2  U . S .  1075 ( 1 9 9 2 ) ; Ray 
v .  Lehman, s u p r a .  
L' See n o t e  5, s u p r a .  
l3  See MPEP 1001.02. 

11 
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As stated in 37 C F R  1 . 3 7 8 ( e ) ,  no f u r t h e r  reconsideration or 
review of this matter will be u n d e r t a k e n .  

Telephone inquiries shou ld  be d i rec ted  to Senior Petitions 
A t t o r n e y  Douglas I. Wood at 571-272 -3231 .  

Director 
O f f i c e  of P e t i t i o n s  


