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This is a decision on the renewed petition under 37 CFR 1.181 filed November 1,2010, to revive 
the above-identified application. 

The petition is DENIED.' 

BACKGROUND 

The application became abandoned for failure to timely file a reply within the meaning of 37 
CFR 1.113 tothefmalOfficeactionofJanuary11,2005. ~replytoafinalOfficeactionmust 
be a Notice of Appeal (and appeal fee required by 37 C'FR 41.20(b)(2)), an amendment that 
primafacie places the application in condition for allowance, a Request for Continued 
Examination (RCE) and submission (37CFR 1.114), or the filing of acontinuingapplication 
under 37 CFR 1.53@). See W E P  711.03(c)(IQ(A)(2). 

No reply was timely received in the above idenaed applicationand the applicationwent 
abandoned on Apd 12,2005. A Notice of Abandonment was mailed September 5,2006. 

A petition under 37 CFR 1.181 was filed September 13,-2006. It was treated as apetitionto 
withdraw the holding of abandonment and was dismissedin a decision mailed October 19,20 10. 

The instant renewedpetition was fled November 1,2010. 

This decisionis a final agency action within the rncaoiog of 5 U.S.C. 4 704 for purposes of wekingjudicial review. See MPEP 
1002.02. 
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It is noted in this renewal petition, at paragraph 9, that petitioner states wow he^ is there any 
mention of the fact that the purpose of the Petition was to remove abandonment like the 
erroneous, flawed 'decision' purports." This statement is at odds with the petition filed 
September 13,2006which indicates in the first paragraph that the petition is filed with respect to 
the Office comunication mailed September 5,2006 which was aNotice of Abandonment. 
Since the petition was filed in regards to aNotice of Abandonment, the petitioner can only be 
consided as a request to withdraw the holding of abandonment under 37 CFR 1.181. 

STATUTE AND REGULATION 

8 1.135 Abandonment for failure to reply within time period. 

(a) 	 If an applicant of a patent application fails to reply within the time period 
provided under 5 1 .I34 and 5 1.136, the applicationwill become abandoned 
unless an Office action indicates otherwise. 

@ 	 Prosecution ofan application to save it from abandonment pursuant to 
paragraph (a) of this section must include such complete and proper reply as the 
condition of the applicationmay require. The admission of, or refusal to admit, any 
amendment after final rejectionor any amendment not responsive to the last 
action, or any related proceedings, will not operate to save the application fiom 
abandonment. 

(c) 	 When reply by the applicant is a bona fide attempt to advance the applicationto 
final action, and is substantiallya complete reply to the non-final Office action, but 
considerationof somematter or compliance with some requirement has been 
inadvertently o m i d  applicantmay be given a new time period for reply under 5 
1 .I34 to supply the omission. 

5 1.113 Final rejection or action. 

(a) 	 On the sscond or any subsequentexamination or considerationby the examiner 
the rejection or other action may be made finrtl,whereupon applicant's, or for ex 
park x e e x ~ t i o n sfiled under 4 1.5 10, patent owner's reply is limited to appeal 
inthe case of rejection of any claim (4 41.3 1 of this title), or to amendment as 
s p e c s d  in 5 1.114 or 9 1.116. Petition may be taken to the h i o r  inthe case 
of objections or requirements not involved in the rejection of any claim (4 1.181). 
Reply to a f drejectionor action must comply with 9 1.114 or paragraph (c) of 
this section. For final actions inan inter parks reexaminationfiled under $1.913, 
see 5 1.953. 

(b) 	 In making such l i d  rejection, the examiner shall repeat or state all grounds of 
rejectionthenconsidered applicable to the claims in the application, clearly 
stating the reasons in support thereof. 
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(c) 	 Reply ba final rejectionor actionmust include amellation of, or appeal from 
the rejection of, each rejected claim. If any claim stands aIlowsd, the reply to a 
finalrejection or action must comply with any requirements or objectionsas to 
form. 

MPEP 7 1 4 . 1 3 0  in part: 

Failure to properly reply under 37 CFR 1.113 to the finalrejection results in abandonment. A 
reply under 37 CFR 1.1 13 is limited to: 

(A) an amendment complying with 37 CFR 1.1 16; 

@ aNotice of Appeal (and appeal fee); or 

(C) 	 a request for continued examination (RCE) filed under 37 CFR 1.1 14 with a 


submission(i.e., an amendmentthat meets the reply requirement of 37 CFR 

1.111) and the fee set forth in 37 CFR 1.17(e). 


OPINION 

The petition decision mailed October 19,20 10, noted that applicant bad failed to timely respond 
to the final.Office actionmailed January 11,2005. Petitioner points out that a "response"was 
filed inthe form of continuation '677 on April 6,2005. A review of Ofice records shows that 
continuation applicationNo. 111099,677 was filed April 6,2005(a continuation ofthat 
applicationwas filed as  applicationNo. 121589,258 on October 20,2009). Petitioner indicates 
that he never abandon4 the application due to the filing of the continuationapplication. 

It appears petitioner is confusing abandonment of an application with abandonment ofan 
invention. When petitioner failed to file a proper response to the final Officeaction, he allowed 
the application to go abandoned. By timely filing a continuation applicationhe was ineffect not 
abandoning his invention. The filing of a continuation application has no effect on prosecution 
of the instant application. Therefore, the filing of a petition to withdraw the holding of 
abandonmentin this applicationbased on the fact that a continuation applicationwas filed cannot 
be granted. 

As petitioner has failed, despite repeated attempts, to provide anypersuasive arguments meriting 
withdrawal of the holding ofabandonment,the petition must be denied. 

CONCLUSION 

The prior decision, which refused to withdraw the holding of abandonment, has been 
reconsidered, and is m e d .  
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Petitioner is not precluded fiom filing a petition to revive pursuant to 37CFR 1.137. However, 
continued delay in filing such a petition, after this fmal agency action, may be determined to be 
intentional delay and may preclude revival ofthe application 

Finally, if petitioner wants a copy ofthe file history, it may be viewed by accessing Private PAR. 
Imtmctiom for setting up an account may be found at the following link: 

If  you have any questions about setting up an account, you can contact the Electronic Business 
Center at 1-866-217-9197 or via ernail at EBC@uspto,nov. 

Telephone inquiries related to this decision shodd bc directed to Carl Friedman at 571-272-6842. 

Director, Office of Petitions 


