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Benefits
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 Facilitate communications between applicant 
and the PTO

 Clarify and resolve issues

 Negotiate claim language

 Advance examination



Inteview time (2008-2014)
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		Fiscal Year		Fiscal Year		Fiscal Year		Fiscal Year		Fiscal Year		Fiscal Year		Fiscal Year



2008

2009

2010

2011

2012

2013

2014

Hours

77885.75

99304

138322

140692

168982.5

194914

220673



Backlog V1.1
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Hiring level FY 10/11 - No Hires, No Overtime; FY 12/15 - 1,200 examiners, Full Overtime; FY 10/15 PCT not Funded

Hiring level FY 10/11 - 600 Examiners; FY 12/15 - 1,200 Examiners; FY10/15 Full Overtime, PCT Not Funded

Hiring level FY 09/12 - 1,200 Examiners; FY13 - 900 Examiners; FY14/15 - 600 Examiners; FY09/15 Full Overtime, PCT Fully Funded
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Data

						Fiscal Year

				2008		77885.75

				2009		99304

				2010		138322

				2011		140692

				2012		168982.5

				2013		194914

				2014		220673





Backlog V2

		2006		2006		2006

		2007		2007		2007

		2008		2008		2008

		2009		2009		2009

		2010		2010		2010

		2011		2011		2011

		2012		2012		2012

		2013		2013		2013

		2014		2014		2014



F/A -
Total -

F/A -
Total -

F/A -
Total -

F/A -
Total -

F/A -
Total -

F/A -
Total -

F/A -
Total -

No Additional Funding Infusion

$200M Funding Infusion

Without Spending Cuts

End of Year Application Backlog

674333

674333

674333

737288

737288

737288

750596

750596

750596

752185

741400

741008

781397

728600

681585

815191

691100

578430

844658

632500

447423

875037

559400

316059

898798

474000

199260





Percent of disposals having at least one 
interview (2008-2015)
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% of Serial Disposals Having at Least 1 Interview
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		2007/10

		2007/11

		2007/12

		2008/01

		2008/02

		2008/03

		2008/04

		2008/05

		2008/06

		2008/07

		2008/08

		2008/09

		2008/10

		2008/11

		2008/12

		2009/01

		2009/02

		2009/03

		2009/04

		2009/05

		2009/06

		2009/07

		2009/08

		2009/09

		2009/10

		2009/11

		2009/12

		2010/01

		2010/02

		2010/03

		2010/04

		2010/05

		2010/06

		2010/07

		2010/08

		2010/09

		2010/10

		2010/11

		2010/12

		2011/01

		2011/02

		2011/03

		2011/04

		2011/05

		2011/06

		2011/07

		2011/08

		2011/09

		2011/10

		2011/11

		2011/12

		2012/01

		2012/02

		2012/03

		2012/04

		2012/05

		2012/06

		2012/07

		2012/08

		2012/09

		2012/10

		2012/11

		2012/12

		2013/01

		2013/02

		2013/03

		2013/04

		2013/05

		2013/06

		2013/07

		2013/08

		2013/09

		2013/10

		2013/11

		2013/12

		2014/01

		2014/02

		2014/03

		2014/04

		2014/05

		2014/06

		2014/07

		2014/08

		2014/09

		2014/10

		2014/11

		2014/12

		2015/01



% of Serial Disposals Having at Least 1 Interview

Percent

0.1823354618

0.1910104012

0.1963768715

0.1852127948

0.1717733936

0.1772412845

0.1736423522

0.1712815716

0.1740213694

0.1783233585

0.173491962

0.1791729812

0.1717005233

0.1794348437

0.1739964817

0.1761821042

0.1844557297

0.1870532434

0.180596898

0.1852385527

0.1897822446

0.189015748

0.1899186063

0.2004697476

0.1958715434

0.2026158038

0.2088552104

0.1915374563

0.2114589276

0.2216025394

0.2306108686

0.2387087739

0.2449341512

0.2368713918

0.2481713689

0.2362265474

0.236816703

0.2459067813

0.2300543889

0.2204000412

0.2307962365

0.2286411717

0.2185587515

0.2275234879

0.2189734287

0.2211880117

0.2411108151

0.237440675

0.2358083129

0.2455540145

0.2328192688

0.2383296809

0.2405794022

0.2437782992

0.2388007055

0.2405397962

0.2431315424

0.253422522

0.2538506155

0.2524003725

0.2638788149

0.2495597568

0.2538794957

0.2538829152

0.2542827397

0.2436336467

0.2519968051

0.2398582641

0.2473954235

0.2645229076

0.2695026853

0.2681190288

0.2834251988

0.2760516252

0.2875294972

0.2694219907

0.2787381021

0.2767372659

0.2927376971

0.2802595592

0.2879190176

0.2995010315

0.3125052233

0.3042532794

0.3039001905

0.3042103064

0.2926005838

0.2870046143



Backlog V1.1

		2006		2006		2006

		2007		2007		2007

		2008		2008		2008

		2009		2009		2009

		2010		2010		2010

		2011		2011		2011

		2012		2012		2012

		2013		2013		2013

		2014		2014		2014



No Additional Funding Injection

$200M Funding Injection

Without Spending Cuts

End of Year Application Backlog

674333

674333

674333

737288

737288

737288

750596

750596

750596

752185

752185

741008

781397

748857

681585

815191

730003

578430

844658

700282

447423

875037

660180

316059

898798

609554

199260



Backlog V1
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Hiring level FY 10/11 - No Hires, No Overtime; FY 12/15 - 1,200 examiners, Full Overtime; FY 10/15 PCT not Funded

Hiring level FY 10/11 - 600 Examiners; FY 12/15 - 1,200 Examiners; FY10/15 Full Overtime, PCT Not Funded

Hiring level FY 09/12 - 1,200 Examiners; FY13 - 900 Examiners; FY14/15 - 600 Examiners; FY09/15 Full Overtime, PCT Fully Funded

End of Year Application Backlog
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Data

		YYYY/MM		UPR Terminal Disposals with Interviews		UPR Terminal Disposals		% of Serial Disposals Having at Least 1 Interview																																																				0.0		0.0		0.0		0.0		0.0		0.0

		2007/10		15817		2884		18.2%

		2007/11		13460		2571		19.1%																																																				19.0		18.2		18.0		17.6		17.0		16.0

		2007/12		12089		2374		19.6%

		2008/01		14756		2733		18.5%

		2008/02		18146		3117		17.2%

		2008/03		21829		3869		17.7%

		2008/04		24896		4323		17.4%

		2008/05		21380		3662		17.1%

		2008/06		20871		3632		17.4%

		2008/07		22891		4082		17.8%

		2008/08		20341		3529		17.3%

		2008/09		23095		4138		17.9%

		2008/10		24269		4167		17.2%

		2008/11		22047		3956		17.9%

		2008/12		25012		4352		17.4%

		2009/01		21614		3808		17.6%

		2009/02		22645		4177		18.4%

		2009/03		29938		5600		18.7%

		2009/04		25532		4611		18.1%

		2009/05		24984		4628		18.5%

		2009/06		29850		5665		19.0%

		2009/07		25400		4801		18.9%

		2009/08		28012		5320		19.0%

		2009/09		30229		6060		20.0%

		2009/10		28243		5532		19.6%

		2009/11		27525		5577		20.3%

		2009/12		31936		6670		20.9%

		2010/01		28313		5423		19.2%

		2010/02		28048		5931		21.1%

		2010/03		33709		7470		22.2%

		2010/04		28173		6497		23.1%

		2010/05		28562		6818		23.9%

		2010/06		34397		8425		24.5%

		2010/07		28754		6811		23.7%

		2010/08		34452		8550		24.8%

		2010/09		28515		6736		23.6%

		2010/10		27971		6624		23.7%

		2010/11		31882		7840		24.6%

		2010/12		27763		6387		23.0%

		2011/01		29147		6424		22.0%

		2011/02		28484		6574		23.1%

		2011/03		35641		8149		22.9%

		2011/04		26144		5714		21.9%

		2011/05		29909		6805		22.8%

		2011/06		28113		6156		21.9%

		2011/07		25892		5727		22.1%

		2011/08		33777		8144		24.1%

		2011/09		28445		6754		23.7%

		2011/10		28943		6825		23.6%

		2011/11		32445		7967		24.6%

		2011/12		28855		6718		23.3%

		2012/01		33311		7939		23.8%

		2012/02		28236		6793		24.1%

		2012/03		30257		7376		24.4%

		2012/04		31185		7447		23.9%

		2012/05		36310		8734		24.1%

		2012/06		29519		7177		24.3%

		2012/07		35281		8941		25.3%

		2012/08		31034		7878		25.4%

		2012/09		31141		7860		25.2%

		2012/10		35846		9459		26.4%

		2012/11		30097		7511		25.0%

		2012/12		30223		7673		25.4%

		2013/01		35154		8925		25.4%

		2013/02		31697		8060		25.4%

		2013/03		32122		7826		24.4%

		2013/04		37560		9465		25.2%

		2013/05		30197		7243		24.0%

		2013/06		31771		7860		24.7%

		2013/07		36167		9567		26.5%

		2013/08		32957		8882		27.0%

		2013/09		32866		8812		26.8%

		2013/10		41002		11621		28.3%

		2013/11		33472		9240		27.6%

		2013/12		38563		11088		28.8%

		2014/01		29567		7966		26.9%

		2014/02		31413		8756		27.9%

		2014/03		34278		9486		27.7%

		2014/04		41860		12254		29.3%

		2014/05		37294		10452		28.0%

		2014/06		36156		10410		28.8%

		2014/07		41686		12485		30.0%

		2014/08		35897		11218		31.3%

		2014/09		42767		13012		30.4%

		2014/10		36229		11010		30.4%

		2014/11		33513		10195		30.4%

		2014/12		39395		11527		29.3%

		2015/01		30557		8770		28.7%
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Data from top 20 filing organizations
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https://patentlyo.com/jobs/2009/07/the-effectiveness-of-examiner-interviews.html



Practices for productive prosecution
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 When to interview?
 First Action Interview Program
 After Final Consideration Pilot 2.0
 Inventor
 Analytics
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When to Interview?

 Preferably early during the prosecution history –
before final office action

 Interesting statistics (https://patentlyo.com/jobs/2009/07/the-effectiveness-of-
examiner-interviews.html)

◦ Interviews before final Office action had the same 
grant rate as those that did not.
◦ Interviews after final had a much higher grant rate 

than applications with final Office action but no 
interview (74% v. 60%)

•7

https://patentlyo.com/jobs/2009/07/the-effectiveness-of-examiner-interviews.html
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Scheduling of interview
 Call Examiner

 Automated Interview Request (AIR)

 Examiner may request an agenda

•8
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PTO programs encouraging interviews

 First Action Interview Program

 After Final Consideration Pilot 2.0
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First Action Interview Program

 File request before first Office action on the 
merits

 No more than 20 claims and no more than 3 
independent claims

 No traversal of restriction
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FAIP(cont.)

File
FAI

Search

Allowed

Not allowed

NOA

Pre-interview
communication

Interview

Current
practice

FAIOA
Summary
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Efficiency of FAIP

**Kate Gaudry, A Look a the Results of USPTO’s 
Interview Program, Law360, Jan. 9, 2014.

FAI Overall average
1St OA allowance* 29% 13%
Issuance rate** 90% 60%
Number of action** 0.7 1.9

*https://www.uspto.gov/corda/dashboards/patents/main.dashxml?CTNAVID=1007
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Possible improvements to FAIP

 Allow applicant to file amendment as a matter of 
rights after interview and before 1st Action 
Interview Office Action Summary

 Replace 1st Action Interview Office Action 
Summary with a full Office action



After Final Consideration Pilot 2.0
 Non-broadening amendment one independent 

claim 
 Applicant willing and available to participate in 

an Examiner’s requested interview
 If Examiner deems the amendment not in 

condition for allowance, s/he will request an 
interview



AFCP 2.0 (cont.)

AFCP
Submisison

Consider
Amendment
within 3 hr?

Yes

No

In condition
for allowance?

No

Interview
Current
practice

NO
A
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Efficiency of AFCP 2.0 

 30% result in allowance

 30% result in advisory action

 40% were denied consideration

Kate Gaudry, The After Final Consideration Program: 
Allowance Prospects, Law360, June 17, 2015.



Consider bringing an inventor
 Very helpful if the inventor has a compelling 

story on product development

 Must prepare inventor



Consider using analytics
 Several websites provides analytics on patent 

prosecution (e.g. Examiner Ninja, Examiner 
Reports)

 Statistics may be useful for applicant to decide 
whether to interview
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Sample analytics (Examiner Ninja)



QUESTIONS?

Minh-Quan K. Pham, Ph.D.
BERENATO & WHITE, LLC

6550 Rock Spring Drive, Suite 240
Bethesda, MD  20817

(240) 330-4522
mpham@bw-iplaw.com

mailto:cpouliquen@bw-iplaw.com
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