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1001 Statutory Authority of Commissioner

35 US.C. 3. Officers and employees. (a) There shall be in the
Patent and Trademark Office 2 Commissioner of Patents and
Trademarks, a Deputy Commissioner, two Assistant Commissioners
and examiners-in-chief appointed under section 7 of this title. The
Deputy Commissioner, or, in the event of a vacancy in that office,
the Assistant Commissioner senior im date of appointment, shali fill
the office of Commissioner during a vacancy in that office until a
Commissioner is appointed and takes office. The Commissioner of
Patents and Trademarks, the Deputy Commissioner, and the Assist-
ant Commissioners shall be appointed by the President, by and with
the advice and consent of the Senate. The Secretary of Commerce,
upon the nomination of the Commissioners in accordance with law,
shall appoint all other officers and employees.

(b) The Secretary of Commerce may vest in himself the functions
of the Patent and Trademark Office and its officers and employees
specified in this title and may from time to time authorize their per-
formance by any other officer or employee.

(c) The Secretary of Commerce is authorized to fix the per
annum rate of basic compensation of each examiner-in-chief in the
Patent and Trademark Office at not in excess of the maximum
scheduled rate provided for positions in grade 17 of the General
Schedule of the Classification Act of 1949, as amended.

(d) The Commissioner of Patents and Trademarks shall be an As-
sistant Secretary of Commerce and shall receive compensation at
the rate prescribed by law for Assistant Secretaries of Commerce.

35 US.C. 6. Duties of Commissioner. (a) The Commissioner,
under the direction of the Secretary of Commerce, shall superin-
tend or perform all duties required by law respecting the granting
and issuing of patents and the registration of trademarks; shall have
the authority to carry on studies, programs or exchanges of items
or services regarding domestic and international patent and trade-
mark law or the administration of the Patent and Trademark Office;
and shall have charge of property belonging to the Patent and
Trademark Office. He may, subject to the approval of the Secre-
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tary of Commerce, establish: regulatlons. not' inconsistent. with law,
for the conduct of proceedings in the Patent and Trademark Office.

(b) The Comimissioner, under the direction of the Secretary of
Commierce, may, in coordination with the Departmcnt of State,
carry on programs and studies cooperstively withi foreign patent of-
fices and international intergoverimental orgamzatlons, or may au-
thorize such programs and studies to be carried on, in connection
with the performance of dutles stated in subsection (a) of this sec-
tion,

(c) The Commissioner, under the direction of the Secretary of
Commerce, may, with the concurrence of the Secretary of State,
transfer funds appropriated to the Patent and Trademark Office,
not to exceed $100,000 in any year, to the Department of State for
the purpose of making special payments to international intergov-
ernmental orgaaizations for studies and programs for advancing in-
ternational cooperation concerning patents, trademarks, and related
matters. These special payments may be in addition to any other
payments or contributions to the international organization and
shall not be subject to any limitations imposed by law on the
amounts of such other payments or contributions by the Govern-
ment of the United States.

1001.01 Modes of Exerclsmg Authonty

The Commissioner’s authonty to review and super-
vise the work of the Office is exercised by the pro-
mulgation of the Rules of Practice; issuance of orders,
notices and memoranda stating Office policies and
modes for effectuating these policies; decisions on pe-
titions by applicants, and by the designation of partic-
ular cases which must be submitted to the Commis-
sioner or other officials authorized by the Commis-
sioner. The present chapter deals with the latter two
items.

Section 1.181, paragraph (g), states “The Commis-
sioner may delegate to appropriate Patent and Trade-
mark Office officials the determination of petitions.”

1002 Petitions to the Commissioner

37 CFR L.18i. Petition to the Commissioner. (2) Petition may be
taken to the Commissioner (1) from any action or requirement of
any examiner in the ex parte prosecution of an application which is
not subject to appeal to the Board of Appeals or to the court; (2) in
cases in which a statute or the rules specify that the matter is to be
determined directly by or reviewed by the Commissioner; and (3)
to invoke the supervisory authority of the Commissioner in appro-
priate circumstances.

(b) Any such petition must contain a statement of the facts in-
volved and the point or points to be reviewed and the action re-
quested. Briefs or memoranda, if any, in support thereof should ac-
company or be embodied in the petition; and where facts are to be
proven, the proof in the form of affidavits or declarations (and ex-
hibits, if any) must accompany the petition.

(c) When a petition is taken from an action or requirement of an
examiner in the ex parte prosecution of an application, it may be
required that there have been a proper request for reconsideration
(3 1.111) and a repeated action by the examiner. The examiner may
be directed by the Commisisoner to furnish 2 written statement,
within a specified time, setting forth the reasons for his decision
upon the matters averred in the petition, supplying a copy thereof
to the petitioner.

(d) Where a fee is required for a petition to the Commissioner
the appropriate section of this part will so indicate. If any required
fee does not accompany the petition, the petition will be dismissed.

(e) Oral hearings will not be granted except when considered
necessary by the Commissioner.
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against en application, nor act as a gtay of other proceedmgs.

(g) The Commissioner may delegate to appropriate Patent and
Trademark Office officials the determination of petitions.

37 CER.1.182. Questions not specifically provided for. Aﬂmnot
specifically provided for in.the regulstions of this part will be de-
cided in accordance with the merite. of each case by or under the
suthority of the Commissioner, and such decision will be communi-
atedmthemtetutedpmmmwrm:ng Any petition secking & de-
mmmdcrtlmsecﬂonmmtbemompamedbythepeunonfee
set forth in § L17(h).

37 CFR 1.183. Suspenszon of rules. In an extraordmary sxtuat:on,
when jusuce requires, any requirement of the regulations in this
part which is not a requirement of the statutes may be suspended or
weived by the Commissioner or the Commissione "+ designes, sua
spoate, of on petition of the interested party, subject to such other
requirements as may be imposed. Any petition under this section
must be accompanied by the petition fee set forth in § 1.17(h).

37 CFR 1.184. Reconsideration of cases decided by former Commis-
sionery. Cases which have been decided by one Commissioner will
not be reconsidered by his successor éxcept in sccordance with the
principles which govern the granting of new trials.

Petitions on appealable matters ordinarily are not
entertained. See § 1201.

The mere filing of a petition will not stay the
period for replying' to an examiner’s action which
may be running against an application, nor act as a
stay of other proceedings (§ 1.181(f)). For example, if
& petition to vacate a final rejection as premature is
filed within two months from the date of the final re-
jection, the period for response to the final rejection
is not extended even if the petition is not reached for
decision within that period. However, if the petition is
granted and the applicant has filed an otherwise full
response to the rejection within the period for response,
the case is not abandoned.

Section 1.181(f) now provides that any petition
under that rule which is not filed “within two months
from the action complained of”’ may be dismissed as
untimely. Often, the “action complained of”, for ex-
ample, a requirement for a new drawing, is included
in the same lefter as an action on the merits of the
claims, the latter having a three month period for re-
sponse. Under such circumstances, if applicant re-
quests reconsideration, under § 1.111(b), of the re-
quirement for a new drawing, the examiner’s action
on this request, if adverse, establishes the beginning of
the two month period for filing the petition. The peti-
tion must be filed within this period even though the
period for response to the rejection of the claims may
extend beyond the two month period. The two month
period is not extendable under 37 CFR 1.136(a) since
the time is within the discretion of the Commissioner.

Form Paragraph 7.99 may be used where an insuffi-

cient fee was filed with a petition,

7.99 Petition Dismissed, Proper Fee Not Submitted

Applicant’s petition under 37 CFR {1] filed {2] is DISMISSED
because the proper petition fee of [3] required under 37 CFR 1.17
has not been submitted.

Essminer WNote:

(1) Petitions under 37 CFR 1.48 for correcting inventorship re-
quire 2 fee of $120.

(2) Petitions to suspend action under 37 CFR 1.103, to withdraw
an application from issue under 37 CFR 1.313, and for considera-

.. (3) Petitions for,an extension of time under 37 CFR 1.136(s) re-
qulrevarymgfeus. :

1002.01 Proeedure

Petitions, wgether w1th the respcctwe apphcatlon
files, are sent to the official havmg the delegated au-
thority to decide the petition. The petition may be re-
ferred to. the examiner for a formal statement under
§ 1.181(c) or for an informal memorandum.

Where a formal statement under § 1.181(c) is made,
a copy thereof is mailed to the petitioner by the ex-
aminer unless the latter is otherwise directed, and the
file and petition, accompanied by the original copy of
his statement, are returned to the official handling the
petition. If an informal memorandum is requested, no
copy thereof is mailed to the petitioner by the exam-
iner. After the decision has been rendered, the deci-
sion is entered on the “Contents” of the file wrapper
which is then returned to the primary examiner, who
will act in accordance with the decision.

1002.02 Deleguon of Authonty To Declde Petl-
tions

Petitions to the Commissioner are . decided in ac-
cordance with the following delegation of authority.

In any case in which the authority to decide the pe-
tition has been delegated as indicated in §§ 1002.02(2)-
(o), the decision may be viewed as a final agency de-
cision for the purposes of court review where such
review is proper.

The authority to decide certain types of petitions
for suspension of rules of practice under 37 CFR
1.183 of the Rules of Practice in Patent Cases and
§ 2.148 of the Trademark Rules of Practice has been
delegated to the Assistant Commissioner for Patents
and the Assistant Commissioner for Trademarks. The
petitions falling within each of these delegations are
set forth in the listings in §§ 1002.02 (3), (i) and (0).
Certain types of such petitions have been assigned to
the Deputy Assistant Commissioner for Patents and
this assignment is reflected in the listings in
§ 1002.02(b).

In accordance with 37 CFR 1.181(g) the authority
to decide petitions to the Commissioner, not other-
wise delegated, has been delegated to various Office
officials. Generally, these officials will decide peti-
tions as specified in the following sections for the ef-
fective operation of the Office. Also listed are certain
petitions which are not, strictly speaking, to the Com-
missioner but have been committed by statute or rule
to the designated officials.

Authority not herein delegated has been reserved to
the Commissioner and may be delegated to appropri-
ate officials on an ad hoc basis.

1002.02(a) Petitions Decided by the Assistant
Commissioner for Patents

1. Petitions relating to public use proceedings, 37
CFR 1.292.
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s Petltlons to: make ‘a patent apphcanon specwl on
the ground of:: - : ;o

{a) prospectlve manufacture,

" (b) infringement; or =~ ’

(c) inability to interest capltal §708 0.

3. Petitions under 37 CFR 1. 183 for suspensmn of
rules relating to patent exammmg not otherwme cov-
ered.

4. Petitions to expunge papers from patent appllca-
tion files or patent files. '

5. Petitions to strike patent applications, except
where the petition to strike an application involves or
arises out of interference proceedmgs 37 CFR 1.56.

1002.02(b) Petitions Decided by the Deputy As-
sistant Commlssmner for Patents

1. Petitions to revive an abandoned patent apphca-
tion. 37 CFR 1.137, § 711.03(c).

2. Petitions under 37 CFR 1.183 for suspensnon of
rules relating to the examining of patent applications.

3. Petitions to invoke the supervisory authority of
the Commissioner in matters within the responsibility
of the Patent Examining Operation. . .

4. Petitions to .withdraw patent applications from
issue. 37 CFR 1.313, § 1308.

The examining groups should use Form Paragraph
10.01 or 10.02 when preparing a paper to withdraw
an application from issue.

1001 Witkdrawal From Issue, Fee Not Paid
Date: [1]

From: {2]

To: Issue Control Officer, Patent Issue Division
Via: Office of the Director, Group [3]
Subject: Withdrawal from issue

Applicant: [4]

Date Sent to Issue: [8]

Serial No.: [5]

Notice of Aliowance Mailed: [9]

Filed: [6]

For: [7]

It is requested that the above-identified application be withdrawn
from issue for the following purpose: [10]

The issue fee has not been paid. It is directed that this application
be withdrawn from issue under 37 CFR 1.313 and returned to the
jurisdiction of examining Group [11]

The Examiner is authorized and directed to take prompt appro-
priate action on this case including notifying applicant of the new
s:atus of this application.

Regquest approved.

Director, Group [12]

10,02 Withdrawal From Issue, Fee Has Been Paid

Date: [1]

From: [2]

To: Issue Control Officer, Patent Issue Division
Via: Office of the Director, Group [3]; Office of the Deputy Assist-
ant Commissioner for Patents

Subject: Withdrawal from Issue

Applicant: [4]

Issue Fee Paid Date: [8]

Serial No.: [$]

Notice of Allowance Mailed: {9]

Filed: {6]

Date Sent to Issue: [10]

For: [7]
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1002:02(c)

- It ds: requested ‘that the above-ndentxﬁed application be withdrawn
from issue for the following purpom [t

The issue fee has been paid. It is ‘directed that this apphcatlon be
withdrawn fromissie under: 37 CFR 1.313 and returned to the ju-
risdiction of. exammmg Group [12)

The ‘Examiiner is authorized and' directed ‘to take prompt appro-
priate action on this case including notifying applicant of the new
status_of this. application. Return this application. promptly to the
Ofﬁce of the Du'ector of Group [13] o

Request approved

Director, Group [14]

Office of the Deputy Assistant Commissioner for Patents

5. Petitions for acceptance of late priority papers in
patent applications. 37 CFR 1.55, §§ 201.14 (a) and
©.

6. Petitions for deferment of i issuance of patents.

7. Petitions for express abandonment of patent ap-
plications after Notice of Allowance.

8. Petitions to accept late payment of issue fees 37
CFR 1.316, § 712.

9. Petitions . to- accept ‘late payment of addmonal
issue fee, 37 CFR 1.317, § 712..

10. Petitions relating to disclaimers in patents and
patent applications under 37 CFR 1.321.

11. Petitions relating to assignments and issuance of
patents. § 1308.

12. Petitions to invoke the supervisory authority of
the Commissioner in matters concerning the Office of
Administration.

13. Petitions under 37 CFR 1.183 for suspension of
rules in patent matters administered by the Office of
Administration.

14. Petitions under 37 CFR 1.113 for entry of late
papers in a reexamination proceeding, see § 2268,

1002.02(c) Petitions and Requests Decided by
the Group Directors

1. Petitions to make patent applications special:
§ 708.02

(a) on the ground of applicant’s age or state of

health;

(b) a division, continuation or continuation-in-part

of an earlier application;

(c) under the Environmental Quality Program;

(d) under the Special Examining Procedure for cer-

tain new applications—accelerated examination.

(e) under the Energy Program, § 708.02, VI.

(f) because the application involves safety of re-

search in the field of Recombinant DNA,
§ 708.02, VIL

2. Petitions or requests to reopen prosecution of
patent applications after decision by the Board of Ap-
peals, where no court action has been filed.
§§ 1214.04, third paragraph and 1214.07.

3. Petitions from a final decision of examiner requir-
ing restriction in patent applications. 37 CFR 1.144,
§ 818.03(c).

4. Petitions invoking the supervisory authority of
the Commissioner involving any ex parte action or re-
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qmrement in a patent apphcatlon ‘by the examiner
which is not subject to appeal, as for example:

- (a) prematureness of final rejection, § 706. 07(c),

(b) refusal to enter an amendment, 37 CFR 1.127,
§714.19; ,

’(c) holding of abandonment, § 711 03 (c) and (d), .

(d) requirement to cancel “new matter” from speci-
fication, § 608.04(c);

(e) petitions relative to formal sufficiency and pro-
priety of affidavits under 37 CFR §§ 1.131, 1.132
and 1.204;

(f) petitions to institute an interference under 37
CFR 1.205;

(g) petitions relating to refusal to enter an amend-
ment under 37 CFR 1.312.

5. Petitions under 37 CFR 1.212 for concurrent ex
parte and inter partes prosecution of patent applica-
tions. § 1103.

6. Petitions for return of original oaths of patent ap-
plications. § 604.04(a).

7. Requests for second or subsequent extensions of a
set shortened statutory perlod under 37 CFR 1.136(b).
§ 710.02(e).

8. Requests for interviews with the examiner after a
patent application has been sent to issue. § 713.10.

9. Requests for a defensive publication (denial).
§ 711.06.

10. Petitions concerning appealed patent applica-
tions before transfer of jurisdiction to the Board of
Appeals (e.g., second or subsequent extension of time
under 37 CFR 1.136(b) for filing an appeal brief).
§ 1206.

11. A second or subsequent suspension of action in
patent applications under 37 CFR 1.103. § 709.

12. Petitions for license to file patent, applications in
foreign countries (limited to the group director of
Group 220).

13. Petitions to reinstate appeals dismissed by the
group appeals clerk.

14. Petitions from the denial of a request for reex-
amination.

15. Petitions to enter amendment under 37 CFR
1.312 filed after payment of issue fee, § 714.16.

1002.02(d) Matters Decided by the Supervisory
Primary Examiners

1. Requests for defensive publication (approval).
§ 711.06.

2. Entry of amendments under 37 CFR 1.312,
§8 714.16, 714.16(d).

3. Approval of any new ground of rejection made
after the filing of an appeal brief. This requirement ex-
tends to new grounds of rejection made either in an
examiner’s answer or in an Office action reopening
prosecution. Evidence of the approval should appear
on applicant’s copy of the Office action or answer as
well as the record copy.

s ‘MANUAL‘OF‘PATENT EXAMINING PROCEDURE i

1002.02(D Peﬁtim Decided by the Chainnan of
the Board of Patent Interferences =

1. Petitions in patent mterferences from an action
by a primary examiner or from an mterlocutory
action by the patent mterference examiner. .

2. Petitions to accept late settlement papers in
patent interferences under 35 U.S.C. 135(c).

3. Petitions for acceptance of priority papers in
patent applications involved in an interference.

1002.02(g) Petitions Decided by the Patent In-
terference Examiners

Petitions for access to unopened preliminary state-
ments under 37 CFR 1.227(d).

1002.02(h) Petitions Decided by the Special As-
sistant to the Assistant Commissioner for Pat-
ents

1. Petitions for filing date. § 506.
- 2. Petitions relating to filing and issuance of divi-
sional reissue applications. 37 CFR 1.177. § 1401.10(a).

1002.02(G) Petitions Decided by the Assistant
Commissioner for Trademarks
Petitions relating to Trademarks are covered in
Chapter 1700 of the Trademark Manual of Examining
Procedure.

1002.02() Petitions Decided by the Board of Ap-
peals

1. Petitions or requests for extension of time to file
an amendment under 37 CFR 1.196(b). § 1214.01.

2. Petitions under 37 CFR 1.197(b) for a rehearing,
or reconsideration or modification of a decision of the
Board of Appeals. § 1214.03.

3. Petitions to make special patent applications
within the jurisdiction of the Board of Appeals.
§ 708.02.

4. Petitions or requests for extensions of time to file
a supplemental reply brief responding to a supplemen-
tal examiner’s answer under 37 CFR 1.193(b).
§ 1208.01.

1002.02(k) Petitions Decided by the Solicitor

1. Petitions for access to patent applications includ-
ing applications involved in or related to an interfer-
ence. §§ 103 and 104.

2. Petitions for access to agreements filed under 35
U.S.C. 135(c).

3. Petitions from refusal to issue certificates of cor-
rection. §§ 1480-1485.

4, Petitions for extension of time in court matters.
35 U.S.C. 142, 145, 146.

5. Petitions for withdrawal of attorney. 37 CFR
1.36. § 402.06.

6. Petitions for acceptance of patent applications
under 37 CFR 1.47. § 409.03.

7. Petitions involving deceased inventors. § 409.01
(a) and (b).

8. Petitions under 37 CFR 1.324 to correct errors in
joining inventors in a patent.
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