110¢ Preliminaries to an Interference
1101.01 Between Applications
1101.01(a) In Different Groups
1101.01(b) Common Ownership
1101.01(c) The Interference Search
1101.01(d) Correspondence Under 37 CFR 1.202
1101.01¢¢) How Conducted
1101.01(f) Not an Action on the Case
1101.01(g) When and When Not Needed
1101.01(h) Approval or Disapproval by Associate Solicitor
1101.01(i) Failure of Junior Party to Overcome Filing Date of
Senior Party
Suggestion of Claims
Conlflicting Parties Have Same Attormey
Action To Be Made at Time of Suggesting Claims
Time Limit Set for Making Suggested Claims
Suggested Claims Made After Period for Response
Running Against Case
1101.01(c) Application in Issue or in Interference
1101.02 With a Patent
1101.02(a) Copying Claims From a Patent
1101.02(b) Examiner Cites Patent Having Filing Date Later Than
That of Application
Difference Between Copying Patent Claims and Sug-
gesting Claims of an Application
Copied Patent Claims Not Identified
Making of Patent Claims Not a Response to Last
Office Action
Rejection of Copied Patent Claims
After Prosecution of Application Is Closed or Applica-
tion Is Allowed
Copying Claims From a Patent Involved in a Reexami-
nation Proceeding.
1101.03 Removing of Affidavits or Declarations Before Interfer-
ence
1102 Preperation of Interference Papers and Declaration
1102.01 Preparation of Papers
1102.01(a) Initial Memorandum to the Board of Patent Interfer-
ences
1102.02 Declaration of Interference .
1103 Suspension of Ex Parte Progecutien, Full or Partizl
1104 “ Jurisdiction of Interference
1105 Matters Requiring Decision by Primary Examiner During In-
terference
Briefs and Consideration of Motions
Decision on Motion To Dissolve
Decision on Motion to Amend or to Add or Substitute
"Another Application
Decision on Motion Relating to Benefit of a Prior Appli-
cation Under 37 CFR 1.231(a)(4)
Dissolution on Primary Examiner’s Own Request Under
37 CFR 1.237
1105.06 Form of Decision Letter
1105.07 Petition for Reconsideration of Decision
1106 Redecleration and Additionsl Interferences
1106.01 After Decision on Motion
1106.02 By Addition of New Party by Examiner
1106.03 After Resumption of Ex Parte Prosecution Subsequent to
the Termination of an Interference by Dissolution
Under 37 CFR 1.231 or 1.237
1107 Exeminer's Entry in Interference File Subsequent to Interfer-
ence
1108 Eatry of Amendments Filed in Connection With Motions
1109 Action After Award of Priority
1109.01 The Winning Party
1109.02 The Losing Party
1110 Action After Dissolution
1110.01 Under 37 CFR 1.262(b)
1110.02 Under 37 CFR 1.231 or 1.237
1111 Miscellaneous
1111.01 Interviews
1111.02 Record in Each Interference Complete

1101.01(j)
1101.01(k)
1101.05(1)
1101.01(m)
1101.01(n)

1101.02(c)

1101.02(d)
1101.02(e)

1101.02()
1101.02(g)

1101.02(h)

1105.01
1105.02
1105.03
1105.04

1105.05

1100-1

Chapter 1100

Interference

111103
1111.04
1111.05
1111.06

Overlapping Applications

“Secrecy Order” Cases

Amendments Filed During Interference

Notice of 37 CFR 1.231(2)(3) Motion Relating to Appli-
cation Not Involved in Interference

Conversion of Application

Reissue Applicstion Filed While Patent Is In Interference

Suit Under 35 U.S.C. 146 by Losing Party

Benefit of Foreign Filing Date

Patentability Reports

1111.13 Consuliation With Interference Examiner

1111.14 Correction of Error in Joining Inventor

1112  Letter Forms Used in Interferences

111203 Same Attorney or Agent

1112.05 Initia} Memorandum

1112.08 Primary Examiner Initiates Dissolution

1112.10 Denying Entry of Amendment Seeking Further Interfer-

ence

1111.07
1111.08
1111.09
1111.10
H1L1

This chapter relates only to interference matters
before the examiner.
The interference practice is based on 35 U.S.C. 135.

35 U.S.C. 135. Interferences. (2) Whenever an application is made
for a patent which, in the opinion of the Commissioner, would in-
terfere with any pending application, or with any unexpired patent,
he shall give notice thereof to the applicants, or applicant and pat-
entee, as the case may be. The question of priority of invention
shall be determined by a board of patent interferences (consisting of
three examiners of interferences) whose decision, if adverse to the
claim of an applicant, shall constitute the final refusal by the Patent
and Trademark Office of the claims involved, and the Commission-
er may issue a patent to the applicant who is adjudged the prior
inventor. A final judgment adverse to a patentee from which no
appeal or other review has been or can be taken or had shall consti-
tute cancellation of the claims involved from the patent, and notice
thereof shall be endorsed on copies of the patent thereafter distrib-
uted by the Patent and Trademark Office.

(b) A claim which is the same as, or for the same or substantially
the same subject matter as, a claim of an issued patent may not be
made in any application unless such a claim is made prior to one
year from the date on which the patent was granted,

(c) Any agreement or understanding between parties to an inter-
ference, including any collateral agreements referred to therein,
made in connection with or in contemplation of the termination of
the interference, shall be in writing and a true copy thereof filed in
the Patent and Trademark Office before the termination of the in-
terference as between the said parties to the agreement or under-
standing. If any party filing the same so requests, the copy shall be
kept separate from the file of the interference, and made available
only to Government agencies on written request, or to any person
on & showing of good cause. Failure to file the copy of such agree-
ment or understanding shall render permanently unenforceable such
agreement or understanding and any patent of such parties involved
in the interference or any patent subsequently issued on any appli-
cation of such parties so involved. The Commissioner may, howev-
er, on a showing of good cause for failure to file within the time
prescribed, permit the filing of the agreement or understanding
during the six month period subsequent to the termination of the
interference as between the parties to the agreement or understand-
ing.

The Commissioner shall give notice to the parties or their attor-
neys of record, a reasonable time prior to said termination, of the
filing requirement of this section. If the Commissioner gives such
notice at a later time, irrespective of the right to file such agree-

- ment or understanding within the six-month period on a showing of

good cause, the parties may file such agreement or understanding
within sixty days of the receipt of such notice.

Any discretionary action of the Commissioner under this subsec-
tion shall be reviewable under section 10 of the Administrative Pro-
cedure Act.
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37 CFR 1.201 sets forth the definition of an inter-
ference.

37 CFR 1.201. Definition, when declared. (a) An interference is a
proceeding instituted for the purpose of determining the question of
priority of invention between two or more parties claiming substan-
tiaily the same patentable invention and may be instituted as soon
as it is determined that common patentable subject matter is
claimed in a plurality of applications or in an application and a
patent.

(b) An interference will be declared between pending applica-
tions for patent, or for reissue, of different parties when such appli-
cations contain claims for substantially the same invention, which
are allowable in the application of each party, and interferences
will also be declared between pending applications for patent, or
for reissue, and unexpired original or reissued patents, of different
parties, when such applications and patents contain claims for sub-
stantially the same invention which are allowable in all of the appli-
cations involved, in accordance with the provisions of the regula-
tions in this part.

(c) Interferences will not be declared, nor continued, between ap-
plications or applications and patents owned by the same party
unless good cause is shown therefor. The parties shall make known
any and all right, title and interest affecting the ownership of any
application or patent involved or essential to the proceedings, not
recorded in the Patent and Trademark Office, when an interference
is declared, and of changes in such right, title, or interest, made
after the declaration of the interference and before the expiration of
the time prescribed for seeking review of the decision in the inter-
ference.

1101 Preliminaries to an Interference

An interference is often an expensive and time-con-
suming proceeding. Yet, it is necessary to determine
priority when two applicants before the Office are
claiming the same subject matter and their filing dates
are close enough together that there is a reasonable
possibility that the first applicant to file is not the first
inventor.

The greatest care must therefore be exercised both
in the search for interfering applications and in deter-
mining whether an interference should be declared.
Also the claims in recently issued patents, especially
those used as references against the application claims,
should be considered for possible interference.

The question of the propriety of initiating an inter-
ference in any given case is affected by so many fac-
tors that a discussion of them here is impracticable.
Some circumstances which render an interference un-
necessary are hereinafter noted, but each instance
must be carefully considered if serious errors are to be
avoided. :

In determining whether an interference exists a
claim should be given the broadest interpretation
which it reasonably will support, bearing in mind the
following general principles:

(a) The interpretation should not be strained.

(b) Express limitations in the claim should not be
ignored nor should limitations be read therein.

(c) Before a claim (unless it is a patented claim) is
made the count of an interference it should be allow-
able and in good form. No pending claim which is in-
definite, ambiguous or otherwise defective should be
made the count of an interference.

(d) A claim copied from a patent, if ambiguous,
should be interpreted in the light of the patent in
which it originated.
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(e) Since an interference between cases having a
common assignee is not normally instituted, all cases
must be submitted to the Assignment Division for a
title report.

(f) If doubts exist as to whether there is an interfer-
ence, an interference should not bé declared.

1101.01 Between Applications

Where two or more applications are found to be
claiming the same patentable invention they may be
put in interference, dependent on the status of the re-
spective cases and the difference between their filing
dates. One of the applications should be in condition
for allowance. Unusual circumstances may justify an
exception to this if the approval of the appropriate
group director is obtained.

Interferences will not be declared between pending
applications if there is a difference of more than 3
months in the effective filing dates of the oldest and
next oldest applications, in the case of inventions of a
simple character, or a difference of more than 6
months in the effective filing dates of the applications
in other cases, except in exceptional situations, as de-
termined and approved by the group director. One
such exceptional situation would be where one appli-
cation has the earliest effective filing date based on
foreign priority and the other application has the ear-
liest effective United States filing date. If an interfer-
ence is declared, all applications having the same in-
terfering subject matter should be included.

Before taking any steps looking to the formation of
an interference, it is very essential that the examiner
make certain that each of the prospective parties is
claiming the same patentable invention and that the
claims that are to constitute the counts of the interfer-
ence are clearly readable upon the disclosure of each
party and allowable in each application.

It is to be noted that while the claims of two or
more applicants may vary in scope and in immaterial
details, yet if directed to the same invention, an inter-
ference exists. But mere disclosure by an applicant of
an invention which he is not claiming does not afford
a ground for suggesting to that applicant claims for
the said invention copied from another application
that is claiming the invention. The intention of the
parties to claim the same patentable invention, as ex-
pressed in the summary of the invention or elsewhere
in the disclosure or in the claims is an essential in
every instance.

When the subject matter found to be allowable in
one application is disclosed and claimed in another
application; but the claims therein to such subject
matter are either nonelected or subject to election, the
question of interference should be considered. The re-
quirement of 37 CFR 1.201(b) that the conflicting ap-
plications shall contain claims for substantially the
same invention which are allowable in each applica-
tion should be interpreted as meaning generally that
the conflicting claimed subject matter is sufficiently
supported in each application and is patentable to
each applicant over the prior art. The statutory re-
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quirement of first inventorship is of transcendent im-
portance and every effort should be made to avoid
the improvident issuance of a patent when there is an
adverse claimant.

Following are illustrative situations where the ex-
aminer should take action toward instituting interfer-
ence:

A. Application filed with claims to divisible inven-
tions I and II. Before action requiring restriction is
made, examiner discovers another case having al-
lowed claims to invention I.

The situation is not altered by the fact that a re-
quirement for restriction had actually been made but
had not been responded to. Nor is the situation mate-
rially different if an election of noninterfering subject
matter had been made without traverse but no action
given on the merits of the elected invention.

B. Application filed with claims to divisible inven-
tions I and II and in response to a requirement for re-
striction, applicant ‘traverses the same and elects in-
vention 1. Examiner gives an action on the merits of 1.
Examiner subsequently finds an application to another
containing allowed claims to invention II and which
is ready for issue.

The situation is not altered by the fact that the elec-
tion is made without traverse and the nonelected
claims possibly cancelled.

C. Application filed with generic claims and
claimed species a, b, ¢, d, and e. Generic claims re-
jected and election of a single species required. Appli-
cant elects species a, but continues to urge allowabil-
ity of generic claims. Examiner finds another applica-
tion claiming species b which is ready for issue.

The allowability of generic claims in the first case
is not a condition precedent to setting up interference.

D. Application filed with generic claims and claims
to five species and other species disclosed but not spe-
cifically claimed. Examiner finds another application
the disclosure and claims of which are restricted to
one of the unclaimed species and have been found al-
lowable. '

The prosecution of géneric claims is taken as indic-
ative of an intention to cover all species dlsclosed
which come under the generic claim.

In all the above situations, the applicant has shown
an intention to claim the subject matter which is actu-
ally being claimed in another application. These are to
be distinguished from situations where a distinct in-
vention is claimed in one application but merely dis-
closed in another application without evidence of an
intent to claim the same. The question of interference
should not be considered in the latter instance. How-
ever, if the application disclosing but not claiming the
invention is senior, and the junior application is ready
for issue, the matter should be discussed with the
group director to determine the action to be taken.

1101.01(a) In Different Groups

An interference between applications assigned to
different groups is declared by the group where the
controlling interfering claim would be classified. Ap-
propriate transfer of one of the applications is made.
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1101.61(c)

-After termination of the interference, forther transfer

may be necessary depending upon the outcome.
1101.01(b) Common Ownership

Where applications by different inventors but of
common ownership claim the same subject matter or
subject matter that is not patentably different:—

I. Interference therebetween is normally not insti-
tuted since there is no conflict of interest. Elimination
of conflicting claims from all except one case should
usually be required, 37 CFR 1.78(c). The common as-
signee must determine the application in which the
conflicting claims are properly placed. Treatment by
rejection is set forth in § 804.03.

Il. Where an interference with a third party is
found to exist, the owner should be required to elect
which one of the applications shall be placed in inter-
ference.

Whenever a common assignee of applications by
different inventors is called upon to eliminate conflict-
ing claims from all except one application under the
provisions of 37 CFR 1.78(c), a copy of the Office
action making this requirement must be sent directly
to each of the applicants.

Whenever a common assignee is required under 37
CFR - 1.201(c}) to elect one of the conflicting common-
ly-owned applications for purpose of interference
with a third party, a copy of the Office action making
this requirement must be sent to the applicants in each
of the commonly assigned applications.

An assignee may not change an electlon after an in-
terference has been declared.

1101.0i(c) The Interference Search

The search for interfering applications must not be
limited to the class or subclass in which it is classified,
but must be extended to all classes, in or out of the
examining group, which it has been necessary to
search in the examination of the application. See
§ 1302.08.

Moreover, the possibility of the existence of inter-
fering applications should be kept in mind throughout
the prosecution. Where the examiner at any time finds
that two or more applications are claiming the same
invention and the examiner does not deem it expedi-
ent to institute interference proceedings at that time,
the examiner should make a record of the possible in-
terference as on the face of the file wrapper in the
space reserved for class and subclass designation.
Such notations, however, if made on the file wrapper
or drawings, must not be such as to give any hint to
the applicants, who may inspect their own applica-
tions at any time, of the date or identity of a sup-
posedly interfering application. Serial numbers or
filing dates of conflicting applications must never be
placed upon drawings or file wrappers. A bock of
“Prospective Interferences” should be maintained
containing complete data concerning possible interfer-
ences and the page and line of this book should be re-
ferred to on the respective file wrappers or drawings.
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For future reference, this book may include notes as
to why prospective interferences were not declared.
In determining whether an interference exists, the
primary examiner must decide the question. The
patent interference examiner may, however, be con-
sulted for advice.
" The group director should be consulted if it is be-
lieved that the circumstances justify an interference
between applications neither of which is ready for al-
lowance.

1101.01(d) Correspondence Under 37 CFR 1.202

Correspondence under 37 CFR 1.202 may be neces-
sary but is seldom required under present practice.

37 CFR 1.202. Preparation for interference berween applications;
preliminary inquiry of junior applicant. In order to ascertain whether
any question of priority arises between applications which appear
to interfere and are otherwise ready to be prepared for interference,
any junior applicant may be called upon to state in writing under
oath or declaration the date and the character of the earliest fact or
act, susceptible of proof, which can be relied upon to establish con-
ception of the invention under consideration for the purpose of es-
tablishing priority of invention. The statement filed in compliance
with this section will be retained by the Patent and Trademark
Office separate from the application file and if an interference is de-
clared will be opened simultaneously with the preliminary state-
ment of the party filing the same. In case the junior applicant
makes no reply within the time specified, not less than thirty days,
or if the earliest date alleged is subsequent to the filing date of the
senior party, the interference ordinarily will not be declared.

Under 37 CFR 1.202 the Commissioner may require
an applicant junior to another applicant to state in
writing under oath or by making a declaration, the
date and character of the earliest fact or act, suscepti-
ble of proof, which can be relied upon to establish
conception of the invention under consideration. Such
affidavit or declaration does not become a part of the
record in the application, nor does any correspond-
ence relative thereto. The affidavit or declaration,
however, will become a part of the interference
record, if an interference is formed.

1101.01(e} Correspondence Under 37 CFR 1,202,
How Conducted

In preparing cases for submission to the associate
solicitor for 37 CFR 1.202 correspondence and in sub-
sequent treatment of the cases involved, aitention
should be given to the following points:

(1) The name of the examiner to be called for a
conference should be given as indicated.

(2) It should be stated which of the applications, if
any, is ready for allowance.

(3) If an application is a division or continuation of
an earlier one, this fact should be stated. If it is a con-
tinuation-in-part, this should be indicated along with a
statement whether or not the application is entitled to
the benefit of the filing date of the earlier application
for the conflicting subject matter.

(4) If two or more applications are owned by the
same assignee, or are presented by the same attorney,
it should be so stated.

(5) Only the broadest claim proposed for interfer-
ence or, if various aspects of an invention are claimed,
the broadest claim to each feature, need be identified

MANUAL OF PATENT EXAMINING PROCEDURE

but if the claims are not present in either of the appli-
cations, & proposed count should be set out in this
letter.

(6) Any other points which have a bearing on the
declaration of the interference should be stated.

(7) Amendments or other papers filed in cases held
by the associate solicitor bearing on the question of
interference should be promptly forwarded to him.

(8) Letters of submission should be in duplicate.

1101.01¢(f) Correspondence Under 37 CFR 1.202,
Mot an Action on the Case

Correspondence under 37 CFR 1.202 is not an
action on the case. Hence, it cannot serve to extend
the statutory period if the case is awaiting action by
the applicant.

1101.01(2) Correspondence Under 37 CFR 1.202,
When and When Not Needed

After July 1, 1964, correspondence under 37 CFR
1.202 was greatly curtailed since interferences be-
tween pending applications with more than six .
months difference in effective filing dates were naot to
be declared unless approved by the Commissioner in
exceptional situations.

1101.01(h) Correspondence Under 37 CFR 1,202,
Approval or Disapproval by Associate Solici-
tor

The associate solicitor will stamp the letters from
the examiner either “Approved” or “Disapproved,”
as the case may require, and return the carbon copy
to the examining group.

If the earliest date alleged by the junior party under
37 CFR 1.202 fails to antedate the filing date of the
senior applicant, the associate solicitor disapproves
the proposed interference and the examiner then fol-
lows the procedure outlined in the next section. When
a “Disapproved” letter is returned to the examining
group it is accompanied by a note to be attached to
the senior party’s case requesting the group to return
the case to the associate solicitor after the notice of
allowance is sent. .

Where the junior party, as required by 37 CFR
1.202, states under oath or declaration a date of a fact
or an act, susceptible of proof, which would establish
that the claimed invention had been conceived prior
to the filing date of the senior applicant, the associate
solicitor approves the examiner’s proposal to suggest
claims and the examiner may then proceed with the
preparation of the cases for interference.

SEALING STATEMENT

When an interference is to be declared involving
applications which had previously been submitted to
the associate solicitor for correspondence under 37
CFR 1.202, before forwarding the files to the Board
of Patent Interferences, the examiner shouid ascertain
from the associate solicitor if any such statement has
been filed and, if so, get this statement and forward it
with the files.

1100-4
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The oath or declaration under § 1.202 becomes a
part of the interference file in contradistinction to the
application file as in the case of an affidavit or decia-
ration under 37 CFR 1.131 or 37 CFR 1.204 but, like
them, is subject to inspection on the opening of the
preliminary statements.

When the formation of an interference between two
parties is necessary, all other applicants claiming the
contested invention should be placed in the interfer-
ence irrespective of their filing dates or of any dates
alleged under § 1.202, provided there is no statutory
bar to the allowance of the claims in the other appli-
cations.

1101.01(G) Correspondence Under 37 CFR 1.202,
Failure of Junior Party To Overcome Filing
Date of Senior Party

- If the earliest date alleged by a junior party in his
affidavit or declaration under 37 CFR 1.202 fails to
overcome the filing date of the senior party and if the
interference is not to be declared (note that an inter-
ference might be necessary for other reasons), the
senior party’s application will be sent to issue as
speedily as possible and the conflicting claims of the
junior applicant will be rejected on the patent when
granted. A shortened period for response may be set
in the senior party’s case. (See § 710.02(b).)

After the senior applicant’s application has been
passed for issue, the application is sent to the associate
solicitor by the examining group in accordance with a
note to that effect attached to the application and he
writes a letter to that applicant urging prompt pay-
ment of the issue fee. This is done so that prosecution
of the junior application may be promptly resumed,
the senior party’s disclosure then being available as
prior art in treating claims of the junior application.
The examiner may make a supplemental action on the
junior applicant’s case when the senior applicant’s
patent issues.

INTERIM PROCEDURE

In the meantime the junior party’s application. will
- be treated in accordance with the following:

Where a junior party after correspondence under
37 CFR 1.202 fails to overcome the filing date of the
senior party, the examiner’s action when the case is
reached will be in the form of a letter substantially as
follows:

“In view of 37 CFR 1.202, action on this case
is suspended for six months to determine whether
an interference will be declared (unless these
claims are canceled). At the end of the six
months applicant should call up the case for
action.”

The examiner’s letter is a suspension of action on
the entire case. The case should be noted on the ex-
aminer’s calendar at the date marking the end of the
six months period and on the docket clerk’s cards. If
applicant does not call up the case, the examiner
should do so unless the senior party's patent will soon
issue, since there is no period for response running
against the applicant and the case should not be per-
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mit.tc_d to remain indefinitely among the files in the ex-
amining group.

It sometimes happens that the application of the
junior party is not amended and nothing else occurs
to bring it to the attention of the examiner, and that
the patent to the senior party issues and is not
promptly cited to the junjor party. This works an un-
necessary hardship upon the junior applicant and the
Office should make every effort to give him action in
view of this reference at the earliest possible date. To
this end, the examiner should keep informed as to the
progress of the senior application and cite the patent
with appropriate comment to the junior applicant im-
mediately after its issue.

If, at the end of the six months’ suspension, it ap-
pears likely that the senior application will be passed
to issue within the next six months, action on the con-
flicting claims and claims not patentable over the
senior party’s case should again be suspended for a
period of six months.

If, at the end of the first six month’s suspension,
there is no likelihood of the senior party’s application
being put in condition for allowance within the next
six months and the only unsettled question in the
junior party’s case is the disposition of the claims on
which_action was suspended, then the interference
should be declared.

If the junior application is in issue when the inter-
ference is discovered and, in correspondence under 37
CFR 1.202, the junior applicant fails to make the date
of the senior party, the junior application should be
withdrawn from issue (see “Letter Forms Used in In-
terferences,” § 1112.04) and a letter sent indicating
that action is suspended for six months. The examiner
should note the expiration date on his or her calender
and advise applicant to call the case up for action at
the end of the six months. Thereafter, procedure
should be as above.

1101.01(§) Suggestion of Claims

37 CFR 1.203. Preparation for interference between applications;
suggestions of claims for interference. (a) Before the declaration of in-
terference, it must be determined by the examiner that there is
common subject matter in the cases of the respective parties, pat-
entable to each of the respective parties, subject to the determina-
tion of the question of priority. Claims in the same language, to
form the counts of the interference, must be present or be present-
ed, in each application; except that, in cases where, owing to the
nature of the disclosures in the respective applications, it is not pos-
sible for all applications to properly include a claim in identical
phraseology to define the common invention, an interference may
be declared, with the approval of the Commissioner, using as a
count representing the interfering subject matter a claim differing
from the corresponding claims of one or more of the interfering ap-
plications by an immaterial limitation or variation.

(b) When the claims of two or more applications differ in phrase-
ology, but relate to substantially the same patentable subject matter,
the examiner shall, if it has been determined that an interference
should be declared, suggest to the parties such claims as are neces-
sary to cover the common invention in the same language. The par-
ties to whom the claims are suggested will be required to make
those claims (i.e., present the suggested claims in their application
by amendment) within a specified time, not less than 30 days, in
order that an interference may be declared. The failure or refusal of
any applicant to make any claim suggested within the time speci-
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fied, shall be taken without further action as a disclaimer of the in-
vention covered by that claim unless the time be extended.

(c) The suggestion of claims for purpose of interference will not
stay the period for respense to an Office action which may be run-
ning against an application, unless the claims are made by the appli-
cant within the time specified for making the claims.

(d) When an applicant presents a claim in his application (not
suggested by the examiner as specified in this sectior) which is
copied from some other application, either for purpose of interfer-
ence or otherwise, he must so state, at the time he presents the
claim and identify the other application.

Although the subject of suggesting claims is treated
in detail at this point in the discussion of a prospec-
tive interference between applications, some of the
practice here outlined is also applicable to a prospec-
tive interference with a patent.

If the applications contain identical claims covering
the entire interfering subject matter the examiner pro-
ceeds under 37 CFR 1.207 to form the interference;
otherwise, proper claims must be suggested to some
or all of the parties.

It should be noted at this point that if an applicant
copies a claim from another application without sug-
gestion by the examiner, § 1.203(d) requires him or
her to “so state, at the time he or she presents the
claim and identify the other application.”

The question of what claims to suggest to the inter-
fering applications is one of great importance, and
failure to suggest such claims as will define clearly
the matter in issue leads to confusion and to prolonga-
tion of the contest.

While it is much to be desired that the claims sug-
gested (which are to form the issue of the interfer-
ence) should be claims already present in one or the
other of the applications, yet if claims cannot be
found in the applications which satisfactorily express
the issue it may be necessary to frame a claim or
claims reading on all the applications and clearly ex-
pressing the interfering subject matter and suggest it
or them to all parties. Whether selecting a claim al-
ready presented or framing one for suggestion to all
parties, the examiner should keep in mind that where
one application has a less detailed disclosure than
others there is less chance for error in finding support
in all applications if language is selected from the ap-
plication with the less detailed disclosure. The sug-
gested claim must be allowable to the party to whom
it is suggested.

It is not necessary that all the claims of each party
that read on the other party's case be suggested. The
counts of the issue should be representative claims
and should be materially different. Stated another
way. the difference between counts should be one not
taught by the prior art, and should have a significant
effect in the subject matter involved. In general, the
broadest patentable claim which is allowable in each
case should be used as the interference count and ad-
ditional claims should not be suggested unless they
are sufficiently different that they may properly issue
in separate patents Becker v. Patrick, 47 USPQ 314
(Comm. Pats. 1939). In determining the broadest pat-
entable count the examiner should avoid the use of
specific language which imposes an unnecessary limi-
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tation. Claims not patentably different from counts of
the issue are rejected in the application of the defeat-
ed party after termination of the interference.

The claims to form the issue of the interference are
suggested to all parties who have not already made
those claims,

Where necessitated by the respective disclosures,
one or more applications may be invoived on a claim
which differs from that of another application, with
the approval of the group director. Note 37 CFR
1.203(a). In such a case the principles set out in detail
in § 1101.02 should be applied.

However, a phantom count should not be used
where one of the applications supports the broadest
aspects of all limitations of the common invention. If
a claim commensurate with the disclosure of the
broadest application is not present, one should be
drafted and suggested. The application with the nar-
rower disclosure should be involved in the interfer-
ence with a corresponding claim with one or more
narrower limitations so that it defines the common in-
vention with the greatest breadth disclosed in that ap-
plication. If a suitable claim is not present in the appli-
cation with the narrower disclosure, one should be
drafted and suggested by the examiner. A phantom
count cannot be allowed to either party.

Form Paragraph 11.04 may be used to suggest
claims for purposes of interference to applicants.

11.04 Suggestion of Claims

The following claim(s). found allowable, [1] suggested for the
purpose of interference: [2] APPLICANT SHOULD MAKE THE
CLAIM(S) THRIRTY (30) DAYS FROM THE DATE OF THIS
LETTER. FAILURE TO DO SO WILL BE CONSIDERED A
DISCLAIMER OF THE SUBJECT MATTER INVOLVED
UNDER THE PROVISIONS OF 37 CFR 1.203. Claim [2] consid-
ered unpatentable over the claim(s)

Examiner Note:

1. In bracket 1, insert *is” or “‘are".

2. In bracket 2, insert the claims, already in the case, considered
unpatentable over the claim suggested (MPEP 1101.01(1)).

3. At the end of the paragraph add the suggested claim, See
MPEP 1101.01().

Examiner Note:

1101.01(k) Conflicting Parties Have Same Attor-
ney

37 CFR 1.208. Conflicting parties having same attorney. Whenever
it shall be found that two or more parties whose interests appear to
be in conflict are represented by the same attorney or agent, the
examiner shall notify each of said principal parties and the attorney
or agent of this fact, and shall also call the matter to the attention
of the Commissioner. If conflicting interests exist, the same attorney
or agent or his associates will not be recognized to represent either
of the parties whose interests are in conflict without the consent of
the other party or in the absence of special circumstances requiring
such representation, in further proceedings before the Patent and
Trademark Office involving the matter or application or patent in
which the conflicting interests exist.

Notification should be given to both parties at the
time claims are suggested even though claims are sug-
gested to only one party. Notation of the persons to
whom this letter is mailed should be made on all
copies. (See § 1112.03.) The attention of the Commis-
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sioner is not called to the fact that two conflicting
parties have the same attorney until an actual interfer-
ence is set up and then it is done by notifying the ex-
aminer of interferences as explained in § 1102.01(a).

1101.01() Action To Be Made at Time of Sug-
gesting Claims

At the same time that the claims are suggested an
action is made on each of the applications that are up
for action by the examiner, whether they be new or
amended cases. In this way possible motions under
§ 1.231(a) (2) and (3) may be forestalled. That is, the
action on the new or amended case may bring to light
patentable claims that should be included as counts of
the interference, and, on the other hand, the rejection
of unpatentable claims will serve to indicate to the
opposing parties the position of the examiner with re-
spect to such claims.

When an examiner suggests that an applicant should
copy one or more claims for interference, the examin-
er should state which of the claims already in the case
are, in his or her opinion, unpatentable over the
claims suggested. This statement does not constitute a
formal rejection of the claims, but, if the applicant
copies the suggested claim but disagrees with the ex-
aminer’s statement, the applicant should so state on
the record, not later than the time the claims are
copied. In re Bandel, 146 USPQ 389 (CCPA 1955). If
the applicant does not copy the suggested claims by
the expiration of the period fixed for their presenta-
tion, the examiner should then reject those claims
which were previously stated as being unpatentable
over the suggested claims on the basis that the failure
to copy constituted a concession that the subject
matter of those claims is the prior invention of an-
other in this country under § 102(g) and thus prior art
to the applicant under § 103. fn re Oguie, 186 USPQ
227 (CCPA 1975). If the applicant does copy the sug-
gested claims but loses the interference, when the case
is returned to the examiner, the examiner should then
reject those claims which were previously stated as
being unpatentable over the suggested claims on the
basis that the determination of priority constituted a
holding that the subject matter of those claims is the
prior invention of another in this country under
§ 102(g) and thus prior art to the applicant under
§ 103. In re Risse, 154 USPQ 1 (CCPA 1967).

1101.01(m) Time Limit Set for Making Suggest-
ed Claims

Where claims are suggested for interference, a lim-
ited period determined by the examiner, not less than
30 days, is set for reply. See § 710.02(c).

Should any one of the applicants fail to make the
claim or claims suggested within the time specified,
al} claims not patentable to applicant thereover are re-
jected on the ground that applicant has disclaimed the
invention to which they are directed. If applicant
makes the suggested claims later they will be rejected
on the same ground unless the delay is satisfactorily
" explained. (See § 706.03(u).)

1101.01(0}

110L.01(n) Suggested Claims Made After Period
for Response Running Against Case

If suggested claims are made within the time speci-
fied for making the claims, the applicant may ignore
other outstanding rejections in the application. Even
if claims are suggested in an application near the end
of the period for response running against the case,
and the time limit for making the claims extends
beyond the end of the period, such claims will be ad-
mitted if filed within the time limit even though out-
side the period. for response (usually a three month
shortened statutory period) and even though no
amendment was made responsive to the Office action
outstanding against the case at the time of suggesting
the claims. No portion of the case is abandoned pro-
vided the applicant makes the suggested claims within
the time specified. However, if the suggested claims
are not thus made within the specified time, the case
becomes abandoned in the absence of a responsive
amendment filed within the period for response. 37
CFR 1.203(c).

1101.01(0) Suggestion of Claims, Application in
Issue or in Interference

An application will not be withdrawn from issue
for the purpose of suggesting claims for an interfer-
ence. When an application is pending before the ex-
aminer which contains one or more claims, which
may be made in a case in issue, the examiner may
write a letter suggesting such claims to the applicant
whose case is in issue, stating that if such claims be
made within a certain specified time the case will be
withdrawn from issue, the amendment entered and
the interference declared. Such letters must be submit-
ted to the group director. If the suggested claims are
not copied in the application in issue, it may be neces-
sary to withdraw it from issue for the purpose of re-
jecting other claims on the implied disclaimer result-
ing from the failure to copy the suggested claims,
using form at § 1112.04.

When the examiner suggests one or more claims ap-
pearing in a case in issue to an applicant whose case is
pending before him or her, the case in issue will not
be withdrawn for the purpose of interference unless
the suggested claims shall be made in the pending ap-
plication within the time specified by the examiner.

"The letter suggesting claims should be submitted to

the group director for approval.

In either of the above cases the Patent Issue Divi-
sion should be notified when the claim is suggested,
so that in case the issue fee is paid during the time in
which the suggested claims may be made, proper
steps may be taken to prevent the issue fee from being
applied.

The examiner should borrow the allowed applica-
tion from the Patent Issue Division and hold the file
until the claims are made or the time limit expires.
This avoids any possible issuance of the application as
a patent should the issue fee be paid. To further
insure against the issuance of the application, the ex-
aminer may pencil in the blank space labeled, “Date
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paid” in the lower right-hand corner of the file wrap-
per the initialled request: “Defer for interference.”
The issue fee is not applied to such an application
until the following procedure is carried out.

When notified that the issue fee has been received,
the examiner shall prepare a memo to the Publishing
Division requesting that issue of the patent to be de-
ferred to for a period of three months due to a possi-
ble interference. This allows a period of two months
to complete any action needed. At the end of this two
month period, the application must either be released
to the Publishing Division or be withdrawn from
.issue, using form at § 1112.04.

When an application is found having claims to be
suggested to other applications already involved in in-
terference, to form another interference, the primary
examiner borrows the last named applications from
the Service Branch of the Board of Patent Interfer-
ences by leaving a charge card. In case the applica-
tion is to be added to the existing interference, the
primary examiner need only send the application and
form PTO-850 (illustrated in § 1112.05) properly
filled out as to the additional application and identify-
ing the interference, to the Patent Interference Exam-
iner who will take the appropriate action. Also see
§ 1106.02.

1101.02 With a Patent

37 CFR 1.204, 1.205 and 1.206 quoted below deal
with interference involving patents.

37 CFR 1.204. Interference with a patent; affidavit or declaration by
Junior applicant. (a) The fact that one of the parties has already ob-
tained a patent will not prevent an interference. Although the Com-
missioner has no power to cancel a patent, he may grant another
patent for the same invention 1o a person who, in the interference,
proves himself to be the prior inventor.

(b) When the effective filing date of an applicant is three months
or less subsequent to the effective filing date of a patentee, the ap-
plicant, before the interference will be declared, shall file an affida-
vit or declaration that he made the invention in controversy in this
country before the effective filing date of the patentee, or that his
acts in this country with respect to the invention were sufficient to
establish priority of invention relative to the effective filing date of
the patentee.

(c) When the effective filing date of an applicant is more than
three months subsequent to the effective filing date of the patentee,
the applicant, before the interference will be declared, shall file two
copies of affidavits or declarations by himself, if possible, and by
one or more corroborating witnesses, supported by documentary
evidence if available, each setting out a factual description of acts
and circumstances performed or observed by the affiant, which col-
lectively would prima facie entitle him to an award of priority with
respect to the effective filing date of the patent. This showing must
be accompanied by an explanation of the basis on which he believes
that the facts set forth would overcome the effective filing date of
the patent. Failure to satisfy the provisions of this section may
result in summary judgment against the applicant under § 1.228.
Upon a showing of sufficient cause, an affidavit or declaration on
information and belief as to the expected testimony of a witness
whose testimony is necessary to overcome the filing date of the
patent may be accepted in lieu of an affidavit or declaration by
such witness. If the examiner finds the case to be otherwise in con-
dition for the declaration of an interference he will consider this
material only to the extent of determining whether a date prior to
the effective filing date of the patent is alleged and if so, the inter-
ference will be declared. (See also § 1.228)

The extensive discussion of modified patent claims
below should not be misinterpreted. Most interfer-
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ences between applications and patents have the exact
patent claim as a count.

As a patentee may not alter the claims (except by
reissue) an applicant must make one or more claims of
the patent or a claim corresponding substantially to a
claim of the patent and differing therefrom by an im-
material variation or by the exclusion of an immaterial
limitation to invoke an interference as stated in 37
CFR 1.205(a), either because of lack of support in the
application for the omitted limitation, or because justi-
fied by a showing as set out in the rule. An example
of the latter might be where the showing submitted
by the applicant demonstrates that applicant’s best
proofs do not satisfy the omitted limitation. This prac-
tice is less restrictive than that which was followed
prior to adoption of 37 CFR 1.205(a) in its present
form.

Where a patent claim is modified, the count of the
interference should be the broader claim as between
the patentee and the applicant. Thus, if an immaterial
limitation is excluded, the count of the interference
should be a copy of the modified patent claim as made
in the application following the practice as explained
in Bonine v. Bliss, 1919 C.D. 75, 265 O.G. 306.

In addition, it should be carefully noted that in an
interference between an applicant and a patentee, the
count must be either the patent claim or a broader
claim; it cannot be a narrower claim. Morehouse v.
Armbruster, 183 USPQ 182 (1973)

It is improper to base a plurality of interference
counts upon a single claim of a patent. If one count of
the interference corresponded exactly to the claim of
the patent, and another count corresponded substan-
tially to the same claim, the question would arise, in
the case of a split decision on priority, as to who had
obtained the favorable judgment. Slepian v. Bennett,
85 USPQ 44.

It has been found that the practice set forth in Ex
parte Card and Card, 112 O.G. 499, 1904 C.D. 383,
does not adequately take care of all situations where
there is an interference in fact between a patent and
an application but there are obstacles to the applicant
making the exact patent claim.

In those cases where the claim of the patent con-
tains an immaterial limitation which can be wholly
eliminated or suitably modified so as to broaden the
claim, the practice set forth in Ex parte Card and
Card should continue to be followed.

A. APPLICATION DISCLOSURE NARROWER
THAN PATENT CLAIM

In some cases, the disclosure in the application, al-
though for the same generic invention in fact as the
patent claim, is somewhat narrower than the claim of
the patent. Under such circumstances, the applicant
should be permitted to copy the claim of the patent as
exactly as possible, modifying it only by substituting
language based upon applicant’s own narrower disclo-
sure for the limitation in the patent claim which he
can not make, see Tolle et al. v. Starkey, 1958 C.D.
359, 118 USPQ 292. In declaring the interference, the
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exact patent claim should be used as the count of the
interference and it should be indicated that the claim
in the application corresponds substantially to the in-
terference count.

Examples of the practice outlined in the preceding
paragraph:
L. PATENT CrLAIMS A RANGE OF 10 TO 90.

Application discloses a range of 20 to 80, there
being no distinction in substance between the two
ranges.

Application may be permitted to copy the patent
claim, modifying it by substituting applicant’s range of
20 to 80 for the range of 10 to 90 in the patent claim.

Interference should be declared with the exact
patent claim as the count and it should be indicated
_that the claim in the application corresponds substan-
tially to the interference count.

II. PATENT CLAIMS A MARKUSH GROUP OF 6 MEM-
BERS.

Application discloses a Markush group of 5 of the
same 6 members, there being no distinction in sub-
stance between the two groups.

Applicant may be permitted to copy the patent
claim, modifying it by substituting applicant’s 5-
member group for the 6-member group in the patent
claim.

Interference should be declared with the exact

patent claim as the count and it should be indicated .

that the claim in the application corresponds substan-
tially to the interference count.

B. APPLICATION DISCLOSURE BROADER
THAN PATENT CLAIM

In some cases, the disclosure in the application, al-
though for the same invention in fact as the patent
claim, is somewhat broader than the claim of the
patent. If the applicant presents a corresponding
broader claim, the application claim should be used as
the count of the interference and it should be indicat-
ed on form PTO-850 that the count is a modification
of the patent claim. The applicant should not be per-
mitted to copy the exact patent claim if any limitation
thereof is not disclosed in the application. If the appli-
cation discloses every limitation of the patent claim,
and the applicant copies the exact patent claim, the
patent claim is used as the count of the interference.
In the latter circumstances, if the applicant presents a
timely motion under 37 CFR 1.231 to substitute a
broader count and accompanies the motion with a sat-
isfactory showing, as by asserting that applicant’s best
evidence lies outside the exact limits of the patent
claim, the applicant may be permitted to substitute a
count wherein language based upon applicant’s slight-
ly broader disclosure replaces the corresponding limi-
tation in the patent claim. In redeclaring the interfer-
ence, the application claim is used as the count of the
interference and it is indicated in the redeclaration
papers that the claim in the patent is modified.

EXAMPLES

The following are examples of the above practice in
which THE SAME PATENTABLE INVENTION
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1S CLAIMED BY THE APPLICANT AND PAT-

ENTEE ALTHOUGH THE DISCLOSURE IN
THE APPLICATION DIFFERS IN BREADTH
FROM THE PATENT CLAIMS.

I. PATENT CLAIMS A RANGE OF 20 T0 80: Application
discloses a range of 10 t0 90.

If the application supports the exact patent claim
and the applicant elects to copy the exact patent
claim, the interference should be declared with the
patent claim as the count. However, the interference
may be declared having as a count the patent claim
modified by substituting applicant’s range of 10 to 90
for the range of 20 to 80 in the patent claim. 37 CFR
1.205(a)

Similarly, the applicant may seek such substitution
after the interference is declared on the exact patent
claim by filing a motion to substitute a count with the
broader range supported by a similar showing as indi-
cated above.

Where the application claim is accepted as a count,
it should be indicated in the interference notices and
declaration sheet that the count is a modification of
the patent claim.

II. PATENT CLAIMS A MARKUSH GROUP OF 5 MEM-
BERS.

Application discloses a Markush group of 6 mem-
bers, including the 5 claimed in the patent. _

The interference is declared with the application
claim having the 6-member group as the count and it
should be indicated that the count is a modification of
the patent claim.

If the applicant elects to copy the exact patent
claim, the interference should be declared with the
patent claim as the count.

If, in connection with a motion to substitute, the
applicant makes a satisfactory showing (Wheelock v.
Wolinski, 175 USPQ 216) of the necessity for includ-
ing the sixth member in the interference count, the
applicant may be permitted to present the patent
claim modified by substituting his 6-member group for
the 5-member group in the patent claim.

The interference will be redeclared with the appli-
cation claim as the count and it will be indicated that
the count is a modification of the patent claim.

C. APPLICATION. DISCLOSURE BROADER IN
SOME ASPECTS AND NARROWER IN SOME
ASPECTS THAN PATENT CLAIMS

Some cases may include aspects of both A and B,
above. Such cases should be appropriately treated by
the same general principles outlined above.

Examples of cases involving mixed aspects:

I. PATENT CLAIMS A RANGE OF 10 10 80.

Application discloses a range of 20 to 90, there
being no distinction in substance between the two
ranges.

The applicant may be permitted to present a claim
which includes the range of 20-90, and the interfer-
ence should be delcared with a count covering the
range of 10-90, and it should be indicated that the
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count is a “phantom™ count by writing the world
“phantom” beside the number of the patent claim and
the application claim on form PTQ-850. In such cir-
cumstances, the examiner must attach a copy of the
count to the form PTO-850.

II. PATENT CLAIMS A MARKUSH GRoOUP OF 6 MEM-
BERS.

Application discloses a Markush group of 5 of the
same 6 members, plus another member not claimed in
the patent, there being no distinction in substance be-
tween the two groups.

(a) Initially, applicant may be permitted to copy the
patent claim, modifying it by substituting the 5 mem-
bers of the patent claim which applicant discloses for
the 6-member group in the patent claim.

Interference should in such case be declared initial-
ly with the exact patent claim as the count and it
should be indicated that the claim in the application
corresponds substantially to the interference count.

However, if the application has a claim drawn to
the 6 members the interference may initially be de-
clared with a *“phantom” count including a Markush
group of all 7 members and this should be indicated
on form PTO-850 by writing “phantom” beside the
number of the corresponding patent and application
claims. A copy of the count must be attached to form
PTO-850.

(b) If the interference is declared with the exact
patent claim as the count, the applicant may subse-
quently, if a satisfactory showing is made, move
under § 1.231 to substitute a count which includes the
6 member group claimed in the application.

The interference is redeclared with a “phantom”
count including a Markush group of all 7 members
and this should be indicated in the decision on motion
by calling attention to the fact that the count is a
“phantom” count. The redeclaration papers will have
the word “phantom” next to the number of the corre-
sponding claim. Care should be taken to be sure that
the corresponding application claim contains only the
6 member group disclosed in the application.

This count is established only for interference pur-
poses and thus provides a situation which does not re-
strict either party as to any testimony or exhibits of-
fered as to the disclosed members included in the
count. Such a “phantom” count is only for interfer-
ence purposes and cannot otherwise appear as a claim
in either of the cases since it has no basis therein. Fur-
ther, such a “phantom” count must be patentable over
the prior art. A “phantom” count cannot be allowed
in any of the applications in the interference.

The practice outlined in A, B, and C sbove should be
restricted to situations where the inventions claimed in
the patent and disclosed in the application are clearly
the same, so that there is truly an interference in fact.

D. FORMULATION OF TABLE OF COUNTS

Where one or more claims of a patent are not
copied identically, the table of counts and claims in
form PTO-850 (see §§ 1102.01(a) and 1112.05) should
be formulated on the basis of the principles set out
below.
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(1) Where the application claim omits an immaterial
limitation or otherwise broadens the corresponding
patent claim, indicate by writing (modified), (mod.) or
(m) beside the number of the patent claim. )

(2) Where the application claim is narrower than
the corresponding patent claim, indicate by writing
(substantially), (subst.) or (s} beside the number of the
application claim.

(3) Where the application claim is broadened in at
least one respect but is narrower in another respect
than the corresponding patent claim, a ‘“phantom”
count, to be the issue as to the claims concerned, must
be drafted incorporating the broadest expressions
from both claims and must be indicated by writing
{phantom), (phant.) or (p) beside the number of both
corresponding claims. In this case a copy of the
“phantom” count must be attached to the form.

The result of (1) and (2) will be that any count,
other than a phantom count, will be identical to the
claims in the cases beside it on form PTO-850 having
no indicator.

For rejection of copied patent
§ 1101.02(f).

37 CFR 1.205. Interference with a patent; copying claims from
patent. (a) Before an interference will be declared with a patent, the
applicant must present in his application, copies of ail the claims of
the patent which also define his invention and such claims must be
patentable in the application. However, an interference may be de-
clared after copying the claims excluding an immaterial limitation
on variation if such immaterial limitation or variation is not clearly
supported in the application or if the applicant otherwise makes a
satisfactory showing in justification thereof.

(b) Where an applicant presents a claim copied or substantially
copied from a patent, he must, at the time he presents the claim,
identify the patent, give the number of the patented claim, and spe-
cifically apply the terms of the copied claim to his own disclosure,
unless the claim is copied in response to a suggestion by the Office.
The examiner will call to the Commissioner’s attention any instance
of the filing of an application or the presentation of an amendment
copying or substantially copying claims from a patent without call-
ing attention to that fact and identifying the patent.

(c) A notice that one or more claims of a patent have been
copied or substantially copied by an applicant will be placed in the
file of the patent, and a copy of said notice will be sent to the pat-
entee. However, the identity of the applicant will not be disclosed
to the patentee unless an interference is declared. If a final decision
is made not to declare an interference, a notice to that effect will
also be placed in the file of the patent and sent to the patentee.

Effective August 1, 1978, 37 CFR 1.205(c) requires
that patentees be twice notified regarding applicants
copying their claims for interference purposes. First,
the patentee must be notified that patented claims
have been copied.

Form Paragraph 11.05 should be used for this noti-
fication.

claims see

11.05 Notice to Patentee Under 37 CFR 1.205(c), Claims Copied

Pursuant to the provisions of 37 CFR 1.205(c), you &re hereby
notified that at least one claim from your patent {1] has been copied
by an applicant for purposes of interference. According to this reg-
ulation, the identity of the applicant who copied the claim(s) wiil
not be disclosed unless and until an interference is declared.

Once a decision is made as to the propriety of an interference,
notification will be made either by a declaration of interference,
notice from the interference examiner under 37 CFR 1.207(b) or a
notice that no interference will be declared under 37 CFR 1.205(c).
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