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The right to a patent for a design stems

from: .

85 USC, 171 Patents for designs, Whoever in-
vents any new. original nnd ornamental deslgn for an
article of manufacture may obtaln a patent thevefor,
subject to the conditions nnd requirements of this title,

The provisions of this title velating to patents for
Inventions shall apply to patents for designs, oxcept
ag otherwise provided. -

1501 Rules Applicable [R-20]

Rule 151. Rules applicable.,: The rules relating to
applications for patents for other Inventions or (dis-
coveries are also applicable to applications for pateuts
for designs except as otherwise provided.

Rules 152155, which relate only to design pat-
ents, are reproduced in the sections of this
chapter,

1502

The design of an object consists of the vis-
unl characteristics or aspects displayed by the
object. 1t is the appearance presented by the
object which creates an impression, through
the eye npon the mind of the observer.

Ag a design is munifested in appearanee the
subject matter of u design application may re-
late to the configuration or s!]m,pu of an object,
to the surface ornamentation thereof, or both.

A design is inseparable from the objeet and
eannot, exist alone mevely ns o scheme of s
face ornumentation. It must be o definite,
preconceived thing, capable of reproduction
and not merely the chanee result of a method.

Definition of a Design

1503 Elements of a Design Applica-
tion [R-35]

A design application has essentinlly the ele-
ments required of an application for n patent
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for a “mechanical” invention or discovery (see
Chapter 600).. However, unlike the latter
where a preamble to the specification ig no
longer required, & preamble gtill remains a re-
quirement in a design application (rule 154).

It the single signature form is used it must
be accompanied by # separate sheet of spect-
fication which includes a preamble.

T design applications, in addition te the in
struction set forth in §§ 605,04 to G05.05(a)
purtaining to sigmature and nnine, V€ th_u nine
18 typewritten without the middle initial or
name, but the sigmature contnins the middle
initinl o1 name, amendment should be required
that the typewritten name conform with appli-
cant’s signature.

1503.01 Specification and Claim
[R-35]

Rule 153, Title, deseriplion and claim, oath or
declaration. (a) The title of the design must designate
the partienlar article. No deseription, other than a refer-
ence to the drawing, is ordinarily requived. The clnim
shinll be In formal terms 1o the ornamental deslgn for
the article (specifeing name) as shown, or as shown
and deserlbed. More than one clafm i3 netther required
nor permitted.

{b) The oath or declaration required of the appli-
eant must comply with rule 65 exeept that the period
of twelve months specified therein with vespeet to
foreign applications ix slx monthg in the ease of
dosigng,

Rule 154, Arvdrgement of specification. The follow-
ing ovder of nrrangesnent shonld be observed in framing
desbgn specifientions

(ny Preamble, stating name of the applieant and
title of the design,

(h) Deseription
deawing.

() Deseription, i any,

(i Cladm,

(o) Hlgnatnre of applicant,

of the figure or figures of the

{Heo rule BT

Honpplicant s entitled under 35 TLS.C 120
to the benefit of an earlier 118, filing date, the
statement that, *This s a division {continna-
tion, continnation-in-part ] of design apphien-
tion Serinl No, oo filed n
should appear mmedintely before the
hending.

(‘lllill\
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The title is of great importance in a design
application. It serves to identify -the article

in which the design is embodied and which is
shown in the drawing, by the name generally
used by the public. ' The title should be to a
ific definite article. ‘Thus a stove would be
called a “Stove” and not a “Heating Device."
The same title is nsed in the petition, in the
preamble to the specification, in the description
of the drawing, and in the claim. The title of
the article being cluimed in a design patent
must correspond to the name of the article
shown in s(){id lines in the drawing. s

To allow latitude of construction it is permis-
sible to add to the title—“or similar article.”
The title must be in the singular.

The title. implies that the type of article
named is old, but that the form shown is new.
The title may particularize the type of article
named by specifying a use “Bottle for Perfume”
or by indicating a structural type-—*Vacuum
Rottle.”

DEscriPTION

Any description of the claimed design in the
specifieation other than a brief description of
tLe drawing figures is generally not necessary,
for as a rnle the illustration is its own bes!
description. If there is a special deseription
it should be of the appearance of the article,
Special descriptions denoting the nature nnd
environmental nse of the elnimed design are
permissible where an appropriate title cannot
satisfy this requirement. Special deseriptions
deseribing the construction of the e¢laimed de-
sign are not permitted.

Where there is u particular fenture of novelty”
in a case, this fenture shonld be deseribed in the
specifiention by means of a “charncteristic”
fenture clange, rule 71(c).

Statements in the specifieation which de-
seribe or snggest modifieations of the design
shown on the drawing are not permitted.

A diselnimer diveeted to any portion of the
claim design invention is improper and not
permitted in n design applieation. (3h VLS.,
112). See Iix parte Remington, 114 O.G. 761,
1805 C DL 761 and Ex parte Blum, 153 USPQ
177,
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1503.02 Drawing [R-35]

Rule 152, Drawing. The design musgt be represented
by a drawlng made in. conformity with the rules laid
down for drawings of mechanlenl (nventions and must
contain a sufficient number of views to constitute a
complete disclosure of the appenrance of the article.
Appropriate suifaee shnding must be used to show
the character or contour of the surfaces represented.

- The necessity for good drawings in a design
application cannot be overemphasized.  As the
drawing constitutes substantinlly the whole dis-
closure of the design, it is of utmost impor-
tance that it be so well executed both as to
clarity of showing and completeness that noth-
ing regarding the shape, configuration and sur-
face ornamentation of the article sought to be
patented is left to conjecture. An insufficient
dvawing may be fatal to validity. (35 U.S.C.
112.)

The ornamental design which is being claimed
must. bo shown in solid lines in the drawing.
Dotted lines for the purpose of indicating un-
important or immaterial featires of the designed
article nre not permitted.  There are no por-
tions of n claimed design which are immaterial
or unimportant. In re Blum, 8562 O.G. 1045;
153 USPQ 177.

The drawing disclosure shonld make clear
the article on which design patent protection is
songht. Bnvironmental strnetiare may be shown
only in broken lines, where necessary, as where
the unture and intended application of the
elnimed design eannot be adequately indicated
by n vensonnbly concise title or statement in the
specifieation agset forth in § 1503,01, Sueh show -
ing by broken hines should not be in a manner
a8 to obsenre or confuse the appearance of the
clatmed design (note 35 ULS.CL 112). Tn gen-
eral, such broken Hines should uot intrade npon
or eross the showing of the chumed design;
and should not be of heavier weight than the
lines used o depicting the elaimed  design,
Where o broken line showing of environmental
strueturve must necessarily eross or intrude upon
the representation of the eluimed design, an il
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The drawing figures should be anppropriately
surface shaded to show character or contour of
the surface represénted.’' This:is.of particular
importance in_the showing of three dimen-
sional articles where it is necegsary to clearly
delineate plane, concave, convex, raised and' de-
E sed surfaces of the article and distinguish

etween open and closed areas thereof.
~*While a seetional view: that. movre clearly
brings out the design is permissible (ex parte
Lohman, 1912 C.D. 836; 184 Q.G 287) those
that are presented for the evident purpose of
including purely structural features, or exhib-
iting mechanieal functions, are not favored. It
is the article as seen by the observer, and not
internal structure. which should be shown.

In design applications, as in: “mechanical”™

cases, additional or amended illnstration involv-
ing new matter is refused entry (35 U.S.C. 132,
ritle 118). In a design case, erasure of original
disclosure may constitute new mmntter. H

- The practice of including in the application
papers when filed a photograph of the article, or
in the case of a flat, thin article such as cloth, a
sample showing a complete unit of the design,
is permissible and may be followed.

[R-35]

In design cases as in “mechanicnl” cases,
novelty and unobviousness are necessary pre-
requisites to the grant of a patent. In the case of
designs, the inventive novelty resides in the
shape or configuration or ornamentation as
determining the :1";1)1:-:11':111(-,0, or visual aspect, of
the object or article of manafacture, in contra-
distinetion to the structure of a machine, arti-
cle of mannfacture or the constitntion of n
composition of matter,

The fact that an objeet is new and ornnmen-
tal is not conclusive of its patentability ns n
design, since the ornate effect mny be due to
color, workmanship, finish, and the like, face-
tors of appearnnce that play no part in deter-
mining the question of patentable design,

Whether or not a design is new and original
must generally be determined by a seavel in
the elass of design patents to which the article

1504 Examination
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the field of search, .

Inasmuch as o design patent deal
‘ to

96, definitely
settled in the negative (35 U.S.C. 102). .
.. However, it. more often occurs that the refer-
ersoe differs in some respects from the design
elsimed and the question of unobviousness 1s
thus presented. 1s ,tﬁjlc‘, difference in configuration
or omamentation in. the claimed design un-
obsvious and does the difference add to its orna-
mental valued Is the difference for structural or
functional reasons, or for the purpose of
ermamentation?. See§700. o
-~ As novelty of configuration or surface orna-
mesntation is a requisite for design ,Patmxmbxl-
ity, a design which is merely simulative of a
kmown object is not patentable and this is true
even though it is used for o different purpose
or function,. T T

It is permissible, in a proper case, to illustrate
more than one embodiment of a design invention
ir & single application, However, such embodi-
ments can bo. presented only if they involve a
simgle inventive concept. and are not’ patentably
distinet  from_ench other.  An unreasonable
number of embodiments of the same invention
will not be permitted. The disclosure of plural
embodiments does not. require or justify more
than a single elaim which claim must be in
formal terms to the ornamental design for an
article as shown nand deseribed. In re Rubin-
field 1959 C.D. 412; 123 USPQ 210,

If two or more putentably distinet articles
are disclosed and attempted to be elaimed in a
single design applieation, the examiner may
reguire that the applieation be restricted to one
invention. When n requirement for restriction
is made, netion on the merits of the elaim will
ordinarily be held in nbeyance,

Procedures  for handling  vestrietion and
deuble patenting situntiong are fully covered in
Chapter 800 and for interference issues in Chap-
ter 1100,

A utility patent and o design patent may be
based on the sume subject matter; however,
there must be n clenrly patentable distinetion
hetween them. Where the utility invention ns
defined by the clnims ennnot be made withont
infringing the design, double patenting exists
and two patents eannot issue; bt no double
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