Introduction The. Aﬁ*

35 U.S.C. 161. Pate

Jject to the coudmons and requzirements of this title.

The provisions of this titie rflatmg to patents for.
except as.

“inventions shall apply to patezts for phnt

otherwise provided.

Asexnally propagated pmnh are t110~e that
from

~are reproduced by meanz other than
~seeds, such as by ‘the rooting of cuttings, by
layering, budding, grafting, inarching, etc.

With reference to tuber propagated plants,
for which a plant patent cannot be obtained,
is used in its narrow horticul--
tural sense as meaning a short, thickened por-
tion of an underground branch. Such plants

“the term “tuber”

- covered by the term “tuber propa: ‘ed” are the
This exception is made because this group alone,
~among asexually reproduced plants, is propa-
gated by the same p'ort of the plant that 15 sold
as food, ,

The term "p!-mt has been interpreted to
mean “plant™ in the ordinary and accepted
sense and not in the striet scientific sense and
thus excludes bar'term. Ir re Arzberger, 1940
C.D. 653 46 USPQ 32; 27 CCPA 1315.)

gy
35 I".8.C. 163, Grant, In the rase of A plant patent
the grant shall be of the rizh:

the plant £0 repmduced

far plrm!s Whoe\er invents
or ‘discovers and asexuahv reproduces any distinet
and new mriety of: plant in-iading cultivated sports,
mutants, hybrids, and newisr found seedhngs. other
than a tuber propagated pian or a plant found-in an
‘uncultivated state, may obtain a patent therefor, sub-

Irish potato and the Jerusalem artichoke.

on exclude others from
asexually reproducing -the plant or selling or uu!mz ;

Scope, Trpe of Plants

are ako applmab!p tu apphcatmm for patems mr piants ,
xcept as oth»rmse nrovided ‘ ,

603 Elements of a Plant Applxcatmn

_An apphcitm*x for a plant patept CONSists of
‘the same parts as other applications and must
be filed in duplicate (Rule 163 (b) ), but only one -
‘need be signed and executed: the second copy.
may be a %:erlble carbon copy of the original.
Two copies of color dra wings must be qubzmtted e
Rule 165(b). The reason for thus providing an
original and dup]uate file is that the duplicate
 file is utilized for submission to the Department

of Agriculture for a report on the plant variety,
~ the orwm.\l file being ret amed n the Patent

Oﬂice at all times, :
pplications for plant patents which fail 1o
mclu e two copies of the specification and two
copies of the dmwmg when in color, will be -
- accepted  for ' filing only. The Application
Branch will notify the ‘.tpphmnt immediately
of this deficiency “and require the same 1o be
rectified within one month. Fuilure to do o
\\'1!1 result in Io thn hlmrr d.ne X

1604 Apphcam. *)Dath [R—2a]

" Imlr 162 4ﬂphf¢m’ mrﬂe or declaration. 'Ih(- appli- .

“cant’ fnr a plant pats nt mist - he the person who has in-
vented or discovered and asexually repruducéd the Dew
Canad distinet ety of plant for which a patent is

_sought {or provided in rules 42,43, and 47). The =
oath or declaration required-of the applicant, in addi-
tion to the averments reqiiiﬂ:d by rule 65, mnst state
that be has asgexually reproduaced tlu:-' plant. Where the
plant is n n-.-“‘iy found plant ‘the oath or declaration
must also state that it was found in a cnitivated ares.

In an application. for a plant patent there

can be joint inventors, See Ex parte Kluis et al.
- Board of Appeals decision in Plant Patent File
707,

1605 Specification and Claim [R-~19]
33 UK. 162, No plant patent
Sshull be declared invalid for noneamplianee with sees

Deaeription, vlaim,
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