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1601 lntrodnehon The Aet;Seope,
' ‘Type of Phntsy Coveredﬁ A

The nght to & pla.nt patent stems from

35 U.8.C. 161 Pamwx ‘for plants 3 ‘ invents
of ' discovers and’ asexually reproduces any ‘distinct
and new varlety of plant, including ‘cultivated sports,
mutants, hybrids, and newly found seedlings, other
than a tuber propagated plant or.a plant found in an
uncultivated state, may: obtain a patent :therefor, sub-
Ject to the conditions and requirements of this title.

‘The provisions. of this title relating to patents for
inventions shall apply to patents for plants, except as
otherwise provided. ~

Asexually propagated plants are those that
are reproduced by means other than from
geeds, such as by the rooting of cuttmgs, by

layering, budding, grafting, inarching, etc.
With reference to tuber l’n'opa !:f plants,
for which a plant patent cannot be obtained,

the term “tuber” is used in its narrow horticul-
tural sense as meaning a short, thickened por-
tion of an underground branch. Such plants
covered by the term “tuber propagated” are the
Irish potato and the 'Jerusalem artichoke.
This exception is made because this i
alone, among asexually reproduced plants, is

ropla Ey the same part of the plant that
18 80

The term “plant” has been interpreted to
mean “plant” in the ordinary and accepted
sense and not in the strict scientific sense and
thus excludes bacteria. (In re Arzberger, 1940
C.D. 653; 521 O.G. 272.)

35 U.B.C. 163. Grant. In the case of a plant patent
the grant shail be of the right to exclude others from
asexually reproducing the plant or selling or using
the plant so reproduced.
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‘provided in rules 42, 43, and 47).

1s”th£; the du
mission to the
‘plant varie ﬁm
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1604 Applicant, Oath

Rule 162. Appticant, oath. The applicant for a pllnt
patent must be the person who has invented or dis-
covered and asexually reproduced the new end distinet
variety of plant for which a patent is sought (or as
The oath required
of the appiicant, in addition to the averments required
by rule 85, must state that he has asexuaily reproduced
the plant. Where the plant is & newly found plaut,
the oath must also state that it was found in & cul-
tivated area.

In an application for a plant patent thers
can be joint inventors. Ses Ex parte Kinis
et al. Board of Appeals decision in Plant
Patent File 707.

1605 Specification and Claim

Rule 163. Specification. The specification must con-
tain as full and complete a disclosure as possible of
the plant and the characteristics thereof that distin.
guish the same over related known varieties, and its
antecedents, and must particularly point out where
and in what manner the variety of plant haz been
asexunlly reproduced. In the case of & newly found
plant, the specification most particularly point sut the
location and character of the area where the plant
was discovered.
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in botanical
general form followed in standard
text books or pnbhuuons d«hngm;h ths a-
oo e, Skl olant, sose plant pé“"‘m
tree 18 t, rose plant, a
etc.), rather tha.npu mere brgad r;ongutaniod
ehmctenznti::dsuch as oommmly found in

‘ tné’“’“’,c ?‘ﬁ'ﬁm&m@"“
nanner.the variety o
reproduced. uﬁox is » distinctive fea-
ture of the ph.nt the color shonld be positively
1denuﬁod in the specification by reference to a
demgmted color as given by a reeogmaed color
dnctmnary
plant patent is grtmted on the entire
plant. It tbemlfgre ft;llm that only ont:d. claim
is necessary and only one is permit A
method claim in a plant patent application is
improper.

1606 Drawings

Rule 165. Drawings. Plant patent drawings are not
mechanical drawings and should be artistically and
competently executed. Figure numbers and reference
characters need not be employed unless reguired by
the examiner. The drawing must discicse all the dis-
tinctive characteristica of the plant capable of visml
representation.

The drawing may be in color and when color is a
distinguishing characteristic of the new variety, the
drawing must be in color. Two coples of color draw-
ings must be submitted. Color drawings may be made
either in permanent water color or ofl, or In lieu thereof
may be photographs made by color photography or
properly colored on sensitized paper. The paper In
any case must correspond In alze, weight and quality
to the paper required for other drawings.

With reference to photographic drawings,
the mounting of the same on a backing of
bristol board or paper of comparable weight
is not acceptable.
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1608 Examination

Rule 187. Ezewmination.: Applications msy be wub-
mitted by the Patent Ofive to the Depariment of Agrl-
culture for study and report.

Affidavits from guslified agricultural or borticuitural
esperts regarding the noveity and distindtivences of
the variety of plant may be recaired wihtn the need

, ofluchnﬁdtﬂmhm

'ﬂn mthouty mham;tmg phnt applica-
ons to the Deputment of Agriculture for re-
poxt is gm in:

Erecutive Order Xeo. 5§84, Ociober 17, 1288, Fa-
cilitating the comsideration of applicstions for plant
patents, I, Herbert Boover, President of the United
States of Americe, uader the anthority conferved upon
me by sct of May 28, 1080 {Pablic No. 35) {35 US.C.
164}, entitled “An uect to provide for plant pebents”
and by virtue of ali other powers vemted in me re-
lating theretn, do hereby direct the Secretary of Agri-
culture: (1) (o fernish the Commissioner of Patents
such avellable Information of the Department of Agri-
culture, or {2) to conduct through the appropriate
hureau or Jdivigion of the department such reseirch
upon special problems, or (8} to detsil to the Com-
wissioner of Patents such officers and employees of
the departinent, as the Commissioner may request for
the purpose of carrying said act lnto effect.

45 U.8.C. 18} Jsesistance of Depuriment of Agri-
cxliure. The President may by Executive order direct
the Secretary of Agriculture, !n pcvgrdance with the
reguests of the Commissioner, for the purpose of carry-
into into effect the provisions of thia title with respect
to plants (1) to faraish available informeation of the
Departwent of Agricniture, {2) 1o conduct through the
sppropriate hurean or divislen of the Depaztment re-
search upon special problems, or (8) to detsil to the
Commissioner officers snd employees of the Depart-

ment.
With the application j complete and
acceptable for submission to the Department of

Agriculture, the duplicate file and duplicate









