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1601 Imtroduction: The Act, Scope,
The right to s plant patent stems from:
85 U.8.C. 161. Patents for plants. Whoever invents

or discovers and ‘asexually -reproduces any distinct

and new variety. of plant, Including cultivated sports,
mutants,. hybrids, -and newly found seedlings, other
than a tuber propagated plant or a plant found in an
uncultivated state, may obtain a patent therefor, sub-

Ject to the conditions and requirements of this title.
The provisions of this title relating to patents for

inventions shall apply to patents for plants, except as

otherwise provided.

Asexually propagated plants are those that
are rep ncgd by means other than from
seeds, such as by the rooting of cuttings, by
layering, budding, grafting, inarching, etc.

With reference to tuber propagatecf plants,
for which a plant patent cannot be obtained,
the term “tuber” is used in its narrow horticul-
tural sense as meaning a short, thickened por-
tion of an unc und branch. Such plaiits
covered by the term “tuber propagated™ are the
Irish and the Jerusalem artichoke.
This exception is made because this group

alone, ams asexuzily reproduced plants, is
propagated by the same part of the plant that
18 sold as food.

The term “plant” has been interpreted to
mean “plant” in the ordinary and accepted
sense and not in the strict scientific sense and
thus excludes bacteria. (In re Arzberger, 1940
C.D. 653; 521 O.G. 272.)

35 U.K.C. 168. Girant. In the case of a plant patent
the grant shall be of the right to exclude others from
asexually reprodocing the plant or selling or using
the plant so reproduced.
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602 Rules Applicable
Rule 161. Rules applicable. The rules relating to ap-
plieations for patent for other inventions or discoveries
are also aypllcable to applications for patents for plants
except as otherwise provided. (’

1603 Elements of a Plant Application

An application for a plant patent consists of
the same parts as other applications and must
be filed in,dughcate (to_provide an original
and duplicate file) but only one need be signed
and executed ; the second co}l»y may be a legible
carbon copy of the original. The reason for
thus providing an original and duplicate file
is that the du%icatp le is utilized for sub-
mission to the lpnrtment of Agriculture for
a report on the plant variety, the original file
being retained in the Patent Office at all times.

1604 Applicant, Oath

Rule 162, Applicant, oatk. The applicant for a plant
patent must be the person who has invented or dis-
covered and asexuslly reproduced the new and distinet
variety of plant for which a patent is sought (or as
provided in rules 42, 43, and 47). The oath required
of the applicant, in addition to the averments required
by rule 65. must state that he has asexually reproduced
the plant. Where the plant is a newly found plant,
the oath must also state that it was found in a cul-
tivated area.

In an application for a plant patent there
can be joint inventors. See Ex parte Kluis
et al. Board of Appeals decision in Plant
Patent File 707.

1605 Specification and Claim

Rule 168. Kpecification. The specification must con-
tain as full and complete a dlsclosure as possible of
the plant and the characteristics thereof that distin.
guish the saine over related known varietles, and its
antecedents, and must particularly point out where
and in what manner the varlety of plant has been
asexually reproduced. In the case of a newly found
plant, the specification must particularly point out the
location and character of the area where the plant
was discovered.



principal distinguish
“* claim I8 not permitted | N
The specification should ‘include a complete
detailed description of the plant and the char-
acteristics thereof that distinguish the same
over related known varieties, and its. ante-
cedents, expressed in botanical terms in. the
general form followed in standard botanical
text books or publications dealing with the va-
rieties of ‘the kind of plant involved (ever-
tree, dahlia plant, rose plant, apple tree,
etc.), rather than a mere broad nonbotanical
characterization such as commonly found in
nursery or seed catalogs. The speciﬁcatior;
in or parentage o
gm’be patented and
¢ where and in what
)lant has been asexually
ed. Where color is a distinctive fea-
ture of the plant the color should be positively
identified in the specification by reference to a
designated color as given by a recognized color
dictionary. FURPERR i T
A plant patent is granted on the entire
plant. It therefore follows that only one claim
18 necessary and only one is permitted. A
method claim in a plant patent application is
improper.

1606 Drawings

Rule 185. Drawings. Plant patent drawings are not
mechanical drawings and should be artistieally and
comnpetently executed. Figure numbers and reference
characters peed not he employed unless required by
the examiner. The drawing must disclose all the dis-
tinctive characteristics of the plant capable of visual
representation. ‘

The drawing may be in color and when color is a
distinguishing characteristic of the new varlety, the
drawing must be in color. Two copies of color draw-
ings must be subtitted, Color drawings may be made
either in permanetit water color vr ofl, or in lieu therenf
may be photographs made by color photography or
properly colored on sensitized paper. The paper in
any case must correspond In gize, weight and quality
to the paper required for other drawings,

With reference to photographic drawings,
the mounting of the same on a backing of
bristol hoard or paper of comparable weight
is not acceptable.
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6. Bpecimens. Tbe appiicant may be re-
rnish specimens of the piaat, or its fower
nd at & time in its stage of

ed, for study and inspection.

cked, must be forwarded
instructions furnished to the appll-
ot possible to forward such specl-

‘mens, plants must be made available for official inspec-

iqn where grown. , U

_ Specimens of the"ptlimt ety, its flower or
fruit, should not be submitted unless speci-
fically called for by the examiner.

1608 Examination

Rule 167. Erxamination. Applications may be sub-
mitted by the Patent Office to the Department of Agrl.
culture for study and report.

Affidavits from qualified agricultural or horticultural
experts regarding the noveélty and distinetiveness of
the variety of plant may 'beé ‘received  when the need
of such affidavits I8 indicated.

The authority for submitting plant applica-
tions to the Department of Agriculture for re-
port is given in: s

Brecutive Opder No. 546§, October 17, 1980, Fa-
eilitating the consideration of applications for plant
patents. 1, Herbert Hoover, President of the United
States of Amerlen, under the authority conferred upon
me hy act of May 23, 1930 (Fublic No, 243) {35 U.8.C.
164}, entitled “An act to provide for plant patents,”
and by virtue of all other powers vested In me re-
latlng thereto, do hereby direct the Secretary of Agri-
culture: (1) to furnish the Commissioner of Patents
such available information of the Department of Agri-
cuiture, or (2) to conduct through the appropriate
bureau or division of the department such research
opon special problems, or (3) to detail to the Com-
missioner of Patents such officers and employees of
the department, as the Commissioner may request for
the purpose of carrying said act into effect.

35 U.5.C. 16} Assistance of Department of Agri-
culture. 'The President may by Executive order direct
the Secretary of Agriculture, in accordance with the
requests of the Commissioner, for the purpose of carry-
Into into effect the provigions of this title with respect
to plants (1) to furnish available information of the
Inpurtment of Agriculture, (2) to conduct through the
approprinte burenu or divikion of the Department re-
search upon specinl problems, or (3) to detail to the
Commissioner officers and employces of the Depart-
ment. '

With the application judged complete and

acceptable for submigsion to the Department of
Agriculture, the duplicate file and duplicate









