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i8. PLANT PATENTS

18-1. Introduction: Hoope, Type of Plants Covered

The suthority for the grent of a plant patent lles
in R.S. 4L886 which provides in addition to the five classes
of invention for which & person may obtaln n utility patent
under stated conditions, an additionnl clens of inventions
&2 to which, s person “"who has invented or disocoveraed and
asexually reproduced any distinet and new varioty of plant
other than a tuber~propagated plent™ may obtanin a patent
therefor.

It s thus guite clear thet the grant of a plant pat-
ent 1s predicsted on the faect thst: (1) the new variety of
plant must be distinct and (2) that it sheall have been agsexe
ually reproduced prior to the appllention for a patent. This
does not menn thet [t must be s variety of a new apecles.

The variety of plent to be pantentable may be a new and dis-
tinct variety elther of an existing or of a new apecles, or
1t moay be an entirely new species of plant. The features
thet render & voariety distinet asre, for exemple, growth char-~
scteristics, color, odor of flower, flevor of frult, produce
tivity, form, or ease of wgexunl rﬁﬁr@ﬂucﬁiwnb

Yhe new nnd distinet variety of plant referred to in
the stntule moy be s sport, mutant or hybrid.

The ters "plant® hns beon Interpretoed Lo mean “plant®
in the ordinary and osccepted gense nnd not o the strict,
gelontific gense and thus excludes bacterian.  (In re Arzberger
190 C.0, 657 521 O.G. &72 .}

In snddition to the requirement that the new variety
sought to be pntented must bw distinet, 1t {g also mandutory
thet the gseme be cgegxuelly reproduced prior to the wpplicution
for patent. Thus 1t Lust Le w@mciu fvely demonstrated theat
the varliety la copable of noexunl reproduction ag by grafting,
layering, or division.
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18.2. The Application

Rule 21 .1 Rules applicable. The rules
relating To mpplicntions tor patent for other
inventions or discoveries are also appliocable
to mpplications for patents for ploants except
as otherwlise provided .

The form of plant patent claim snd the limitation of
nunber of claims to one are aspecified in Rule £1 4. A
plant patent is granted on the entire plant. It thorefore &
foll - ws that only ono clalm 18 uecessary and only one ia
permitted. See ox parte Van Over, Dec. 10U, 1y4l, 24 J.P.
0.5. 293. Method claims in a plant patent application are
fmproper ng the statute anys nothing abouf methods or arts
fn conpection with & plant petent. 8Sece ex parte Van Over,
SUPTS .

18-3. Practice and Examinntion

The Executive Order by President Herbert Hoover,
dated October 17. 1930, under Authority of the Plant Patent
Act, directs the Secretery of Agriculture to;

{1) furnish the Commissioner of Patents such
available information of the pepartment
of Apriculture, or

(<) conduct throuph the approprinte burenu or
division of the depurtment such rescarch
upon specinl problems, or

(3} detail to the Commissioner of ratents such
officers and employees of the departmoent

as the Commigsioner may request for the purpose of carrying ‘
sald Act into effect

the then Secretary of Agriculture designated and nuthorized

the Chief of the Bureau of Plant Industry to represent the

Agriculture Department in sll deslings with the Commissioner

of Patents in furnishing the Commissioner such pertinent

Ciutormation ag is svailable to the Depoartment and in o
arranging for ospecial regearches to provide the jnformation

desired.

In pursuance of the intent of the Executive Urder,
@.

The stemp "PLANT PATENT" is ploced over the words -
Putent Ho. on the face of both the originel nnd duplicate
files when received in the division.

§



“he duplicete files of the appliceti~ns and which
haed been merked "Duplieate” by the Application Branch, are
meinteined separate from the original files. It is the
originel file and the contents thereof which constitute
the officiel record of the application.

The plant patent applieation is accorded the same
examinstion for form and substmnce and gearch of the prior
art as is accorded other applications for patent. The
prior art in the division, In addition to the large number
of plant patents, includes numerous publicantions, texts on
h@gticultur@, botany, pomology, etc., and color diction-
aries.

It 18 ths practice to forward the dupliocmte file and
duplicate drawing of tle applicetion when scted on by the
Examiner to the Bureau of lant Industry in the Department
of Agriculture with a letter of treansmittal (Form PO 86)
including suoch detm ss the Exeminer has developed that will
snable the Buresu to render & report on the application as
to whether the variety of plant disclosed in the spplicuation
is distinet over known verieties of plent. (Rule 21.7).
Prior plant patents which the Examiner considers pertinent
are noted by nome and number in the letter of transmittal
and request ls made of the Muresu to indlceate how the variety
of plant disclosed is distinet over said patonts.

A8 the specislistsof the Buresu of Plant Industry take
anywhere from one to six months for thelr report and return
of the papers therewith to the division, & plant patent ap-
plication {s taken up, in the discretion of the Exeminer,
shortly after 1t ls filed or some months before 1t would
normally be reached for ection on the Examiner's docket, for

. study and search and preparation of the letter of transmittal,

The concluding parasgraph in the letter of transmittal noti-
fies the Buresu that the applicsation will be reanched for
action in the division by a degipnated date and request is
made that the report be forwarded to the division before said
date. This iz done, Lo insure os far ns possible, Lhot o
plant patent application awniting o report trom the Buresy of
Plant Industry will not corry the diviaston dnte.

The report of Lhe Burenw of Pleant industry 1o usunlly
sccompuniod by Lhe daplicate File nnd draving . The report
fo in duplicnte, the original better airned by the Uhiof of
the Buresu. The origifiel copy of the report 1o retrined in
the duplicote flle. An the report o mercly ndvisory to the
Uffice, 1t 1 not o pnrt of the offieinl record of the applie
cation and 1y therefore not ¢#iven & poper number and s not
placad in the origlnnl file The enrbon copy of the report
{8 customerily utilized by the exeminer tn the propnrntion
of his sction on Lhe case and ia slso retraited tu the dupli=-
cate file.






