The opinion in support of the decision being entered
today was not witten for publication in a | aw journal
and i s not binding precedent of the Board.

Paper No. 27

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte MARK E. TUTTLE

Appeal No. 2002-2308
Application No. 08/943, 889

ORDER REMANDI NG TO EXAM NER

Bef ore STONER, Chief Adm nistrative Patent Judge; HARKCOM Vice
Chi ef Admi nistrative Patent Judge; and WLLIAMF. SM TH,
Adni ni strative Patent Judqge.

Per curiam

On consideration of the record, we note that this appeal
i ncl udes a double patenting rejection under 35 U.S.C. §8 101 based
on In re Schneller, 397 F.2d 350, 158 USPQ 210 (CCPA 1968).

According to the Manual of Patent Exam ni ng Procedure ( MPEP)
§ 804 (8th ed., Aug. 2001):

The decision in In re Schneller did not establish
a rule of general application and thus is limted to
the particular set of facts set forth in that decision.
The court in Schneller cautioned "agai nst the tendency
to freeze into rules of general application what, at
best, are statenments applicable to particular fact
situations." Schneller, 397 F.2d at 355, 158 USPQ at
215. Nonstatutory double patenting rejections based on
Schneller will be rare. The Technol ogy Center (TO
Director must approve any nonstatutory double patenting
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rejections based on Schneller. If an exam ner

determ nes that a double patenting rejection based on

Schnel ler is appropriate in his or her application, the

exam ner should first consult with his or her super-

visory patent examner (SPE). |If the SPE agrees with

t he exam ner then approval of the TC Director nust be

obt ai ned before such a nonstatutory doubl e patenting

rej ection can be nade.

Al t hough the Answer indicates that an SPE was anong the
conferees, thee is no indication that the TC Director has
approved the rejection.

Accordi ngly,

we remand the application so that the exam ner nay obtain
t he approval of the TC Director if the exam ner and the SPE
desire to maintain this Schneller-based rejection.

It is inportant that the Board of Patent Appeal s and
Interferences be informed pronptly of any action affecting the
status of the appeal (i.e., abandonnent, issue, reopening
prosecution).

REMANDED

BRUCE H. STONER, JR., Chief
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

GARY V. HARKCOM Vice Chief
Adm ni strative Patent Judge

WLLIAMF. SM TH
Adm ni strative Patent Judge
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