The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
clainms 2-22, 25-28 and 30-33, which are all of the clains
remai ning in the application.
THE | NVENTI ON
The appellant’s clainmed invention is directed toward a

conposition, useful for food contact or nedical contact
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applications, conprising a polyvinyl chloride resin and a

specified low toxicity stabilizer for that resin. Caim30 is
illustrative:
30. A conposition of matter conpri sing:

(i) a food contact or nedical contact polyvinyl chloride
resin; and

(1) a lowtoxicity stabilizer suitable for use with
food contact and nedi cal applications, for providing heat
stability to the polyvinyl chloride resin, wherein the
stabilizer consists essentially of: (a) about 10 to about 40
parts by weight of a zinc carboxylate having the fornula
(RCQO) ,Zn, wherein Ris an aliphatic, cycloaliphatic or
aromati ¢ hydrocarbon containing fromabout 6 to about 22
carbon atons; (b) about 40 to about 80 parts by weight of an
al kyl ester of thiodipropionic acid having the formula
S(CH,CH,CORY) , wherein R, is an al kyl having fromabout 6 to
about 22 carbon atons; and (c) about 5 to about 20 parts by
wei ght of a phenolic antioxidant,

the conposition of matter being essentially free of
calciumfatty acid salts
THE REFERENCES

Acker man 3,262, 896 Jul . 26, 1966
Rhodes 3,575,905 Apr. 20, 1971
Vijlbrief 3,586,514 Jun. 22, 1971
M nagawa et al. (M nagawa) 4,221,700 Sep. 9, 1980
Penneck et al. (Penneck) 1, 001, 344 Aug. 18, 1965

(Great Britain patent specification)

Jerzy Wpych, “Mechanism of Action of PVC Thernma
Stabilizers”, 23 J. Appl. Polym Sci. 39-54 (1979).
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THE REJECTI ON

Clainms 2-22, 25-28 and 30-33 stand rejected under 35
U S.C. 8 103 as being unpatentable over Penneck taken with
Acker man, Rhodes, Wpych, M nagawa and Vijl brief.?

OPI NI ON

W reverse the aforenentioned rejection.

Penneck di scl oses polyvinyl chloride stabilized with a
m xture of an organonetallic conpound, a sul fur-containing
organic or organonetal lic conpound, and an organi ¢ anti oxi dant
(page 1, lines 43-79; page 2, lines 12-13 and 34-35). 1In an
exanple (12), a mxture of zinc stearate and cal cium stearate
is used as the organonetal lic conponent. The disclosed
sul fur-contai ning organi ¢ conpounds i nclude dil auryl

$$' t hi odi propi onate (page 3, line 39), and the disclosed

! The exanminer’s reliance upon an article to Stapfer et
al. is wwthdrawn in the exam ner’s answer (page 4).
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organi ¢ antioxi dants include phenols (page 3, lines 51-55).

Ackerman teaches that zinc stabilizers for hal ogen-
containing resins, within a very short tine, blacken and char
the resin to be stabilized (col. 1, lines 43-47). Ackerman
teaches that this blackening and charring can be del ayed by
using zinc stearate in conbination with stearates of alkali or
al kaline earth netals, but that m xtures of zinc stearate and
barium stearate, which produce by far the best results,
undesirably yell ow and di scolor the resin (col. 1, line 48 -
col. 2, line 9). Ackerman uses zinc soaps in conbination with
pot assi um soaps, each soap preferably being a salt of a fatty
acid containing 6-12 carbon atonms (col. 2, lines 10-14 and 41-
48). The exam ner does not rely upon any evidence that
pot assi um soaps were considered in the art at the tine of the
appellant’s clained invention to be suitable for use in food
contact or nedical contact applications.

Rhodes teaches that “even the addition [to zinc-
containing stabilizers] of substantial anmounts of al kaline
earth or alkali nmetal salts, such as salts of calcium barium
or potassium or other conventional plastics additives, such
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as organi c phosphites, hindered phenols, epoxidized oils and
the like, will not prevent sudden degradation” (col. 1, lines
68-72). Rhodes’ stabilizer contains a | arge anount of an aryl
al kyl phosphite and a snmall anmount of a zinc salt or soap, and
is substantially free of netals which formcol ored sul fides
(col. 2, lines 32-42; col. 3, lines 7-10). The appell ant
states that the clained invention excludes phosphite
stabilizers (specification, page 5, |ines 23-26). Thus, when
we give “consisting essentially of” in the appellant’s clains
its broadest reasonable interpretation in view of the
specification, see Inre Zletz, 893 F.2d 319, 321, 13 USPQRd
1320, 1322 (Fed. Cir. 1989); In re Sneed, 710 F.2d 1544, 1548,
218 USPQ 385, 388 (Fed. GCr. 1983), we consider it to exclude
phosphite stabilizers. Rhodes also teaches that including an
epoxi di zed soya oil in his resin conposition significantly
retards thermal discoloration and sonmewhat increases the
concentration of zinc which can be used w thout causing sudden
degradation (col. 3, lines 28-35).

Wpych teaches that epoxy stabilizers, when used in

conbination with zinc stearate, decrease the rate of polyvinyl
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chloride thermal degradation (pages 49 and 53).

The exam ner relies upon Vijlbrief for a teaching that
zinc stearate, dilauryl thiodipropionate and phenolic
anti oxi dants were known to be suitable for use in polyvinyl
chl oride containers which contact food (col. 2, lines 44-45
and 57; col. 3, lines 1-7), and relies upon M nagawa for an
exanple (5-2) in which the use of stabilizers increased the
time before yellow ng and bl ackeni ng of polyvinyl chloride
(answer, pages 5 and 8).

The exam ner argues that in view of Wpych, it would have
been obvious to one of ordinary skill in the art to use an
epoxy stabilizer instead of a calciumsoap to offset a zinc
soap’s deleterious effects (answer, page 8). Wpych, however
does not disclose the relative effect of epoxy stabilizers
versus that of calciumsoaps. Thus, he does not indicate that
epoxy stabilizers are suitable substitutes for cal ci um soaps
for offsetting the negative effects of zinc soaps used
stabilize pol yvinyl chloride.

Mor eover, Rhodes teaches that calciumsalts or epoxidized
soya oils, when used in conbination with zinc-containing
stabilizers, wll not prevent sudden degradati on of polyvinyl
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chloride (col. 1, lines 67-72). Rhodes uses a |arge anount of
an aryl al kyl phosphite in conbination with a small anount of
a zinc salt or soap to retard polyvinyl chloride therm
degradation, and optionally uses an epoxidi zed soya oil to

i ncrease the effectiveness of the zinc-phosphite conbination
(col. 2, lines 32-44; col. 3, lines 23-40). Ackerman al so

t eaches that conbinations of zinc salts or soaps with
stearates of alkali or alkaline earth netals are not suitable
thermal stabilizers for polyvinyl chloride (col. 1, line 39 -
col. 2, line 9). Ackerman uses conbinations of zinc soaps and
pot assi um soaps, optionally containing additional stabilizers,
one of which can be an epoxide, to stabilize pol yvinyl

chloride (col. 2, lines 10-14; col. 3, lines 6-8 and 31-32).

Thus, the applied prior art teaches that alkaline earth
nmetal stearates or epoxy stabilizers, in conbination with zinc
stearate, reduce the rate of thermal degradation of polyvinyl
chl oride conpared to the rate of thermal degradati on when zinc
stearate is used alone, but that a conbination of a zinc-
containing stabilizer and either a calciumsalt or an
epoxi di zed oil wll not prevent sudden degradation of

7



Appeal No. 1999-2808
Application 08/ 772,351

pol yvi nyl chloride. Rhodes would have suggested using zinc
stearate in conbination with epoxidized soya oil and an aryl

al kyl phosphite, with no cal cium soap present, but phosphites
are excluded fromthe appellant’s clains. Ackerman woul d have
suggested using zinc soaps with an epoxy stabilizer and a

pot assi um soap, in the absence of a cal cium soap, but the

exam ner has not established that such potassi um soaps were
considered in the art to be suitable for use in food contact
or nedi cal contact resins.

The exam ner has not expl ained why the applied prior art
woul d have fairly suggested, to one of ordinary skill in the
art, using a zinc soap in conbination with an epoxy stabilizer
w thout also including in the stabilizer conposition a
conponent which renders the stabilizer conposition unsuitable
for use in food contact or nedical contact resins.
Consequently, the exam ner’s argunment in support of the
rejection is not persuasive. Accordingly, we conclude that
t he exam ner has not carried the burden of establishing a

prima facie case of obviousness of the invention recited in

any of the appellant’s clains.
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Since no prima facie case of obviousness has been

established, we need not address the experinental results.

See In re Piasecki, 745 F.2d 1468, 1472, 223 USPQ 785, 788
(Fed. Cir. 1984); In re Rinehart, 531 F.2d 1048, 1052, 189
USPQ 143, 147 (CCPA 1976).
DECI SI ON
The rejection of clains 2-22, 25-28 and 30-33 under 35
U S.C. 8 103 over Penneck taken with Ackernman, Rhodes, Wpych,
M nagawa and Vijlbrief, is reversed.

REVERSED

TERRY J. OVENS
Adm ni strative Patent Judge
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Adm ni strative Patent Judge APPEALS AND
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BEVERLY A. PAW.| KOASKI
Adm ni strative Patent Judge
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Wtco Corporation
G eenwhi ch, CT 06831- 2559
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