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publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore COHEN, FRANKFORT, and MCQUADE, Adm nistrative Patent
Judges.

MCQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

Gordon M Caneron appeals fromthe final rejection of
claims 1, 2 and 4. Cdains 3, 5 through 8 and 15, the only
other clains pending in the application, stand w thdrawn from
consi deration pursuant to 37 CFR § 1.142(b).

The subject matter on appeal relates to “gas-to-gas heat

exchangers for use in sul phuric acid manufacturing plants”
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(specification, page 1). CCaim1l is illustrative and reads as
fol | ows:

1. A shell and tube, gas-to-gas heat exchanger for use
in the manufacture of sul phuric acid by the contact process
i nvol ving heat transfer between dry gases, said exchanger
conprising a shell having a first shell portion defining a
first shell space, a second shell portion defining a second
shel | space and a third shell portion defining a third shel
space, said second shell space being | ocated between said
first and said third shell spaces; an annul ar tube bundle
conprising a plurality of tubes within said shell and
extending longitudinally through said first shell space, said
second shell space and said third shell space and defining a
core space free of said tubes within said bundle and an
annul ar space free of tubes between said shell and said
annul ar bundl e; said shell having a first gas conduit neans
and a second gas conduit neans; each of said tubes having a
tube gas input neans and a tube gas output neans and baffle
neans;

the inmprovenent wherein said first shell portion further
defines a first shell aperture in conmunication with said
first shell space and through which a first gas stream
oper ably passes; said second shell portion further defines a
second shell aperture in comunication wth said second shel
space and through which a second gas stream operably passes;
said third shell portion further defines a third shel
aperture in conmunication with said third shell space and
t hrough which a third gas stream operably passes; said baffle
means so |ocated within said first, said second and said third
shel | spaces as to operatively direct said first gas, said
second gas and said third gas streans, within said first shel
space, said second shell space and said third shell space,
respectively, in radial flow across said tube bundle; wherein
sai d second shell space constitutes a chanber wi thin which
sai d second gas stream conprises a mxture of said first gas
stream and said third gas stream
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The itens relied upon by the exam ner as evidence of
obvi ousness are:

Katterjohn, Jr. 3, 859, 735 Jan. 14,
1975

(Katterjohn)

Magari et al. 4,991, 648 Feb. 12,
1991

(Magari)

The shell and tube, gas-to-gas heat exchanger for the
manuf acture of sul phuric acid recited in the preanble of
appealed claim1 (the admtted prior art).?

Clains 1, 2 and 4 stand rejected under 35 U . S.C. § 103 as
bei ng unpatentabl e over the admtted prior art in view of
Katterjohn and Magari .

Ref erence is nade to the appellant’s brief (Paper No. 19)
and to the exam ner’s answer (Paper No. 20) for the respective
positions of the appellant and the exam ner with regard to the
merits of this rejection.

Implicit in the examner’s reliance on the preanble of

Jepson-type claiml1l as admtted prior art is the concession

! Appealed claim1l is a Jepson-type claim Thus, the heat
exchanger recited in its preanble is inpliedly admtted to be
old inthe art. See 37 CFR §8 1.75(e) and MPEP § 2129. The
appel  ant has not challenged this inplication.

3
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that the heat exchanger enconpassed by the adm ssion fails to
respond

tothe limtations in the claimdefining the appellant’s

i nprovenent. These deficiencies in the admtted prior art
find no cure in Katterjohn and Magari .

Katterjohn di scl oses a heat exchanger which functions as
a preheater for a clothes dryer or the like. This heat
exchanger/ preheater 10 includes a shell housing 20, an air
i ntake chanber C, at the bottom of the shell housing for
recei ving hot exhaust air fromthe dryer, an air discharge
chanber C, at the top of the shell housing for discharging
cool ed exhaust air to the atnosphere, a heat exchange chanber
C between the air intake and di scharge chanbers, heat exchange
tubes 27 for feeding the exhaust air through the heat exchange
chanber fromthe intake chanber to the discharge chanber,
inlet orifice neans O and O, in the shell housing at the | ower
and upper ends of the heat exchange chanber C for taking in
anbi ent air, and an output passage P in the shell housing
internediate the orifices Q and O for discharging to the

dryer anbient air which has been preheated through scrubbing
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contact with the heat exchange tubes. According to
Katterjohn, this particular arrangenent of el enents pronotes
maxi mum heat transfer efficiency (see colum 5, |ine 55,

t hrough colum 6, line 63).

Magari discloses a prior art heat exchanger (see Figure
14) used in an acrylic acid reactor. As explained by Mgari,

a plurality of reaction tubes (heat transfer tubes)
1 packed with a catal yst and disposed in parallel to
one another are fixed by upper and | ower header
plates 2. A heat nediumserving as shell side fluid
is introduced into a reactor shell 11 through an
inlet nozzle 3 at the | ower portion of the reactor
shell 11, and after reaction heat has been
recovered, the heat nediumis discharged through an
outl et nozzle 4 at the upper portion of the reactor
shell 11. At that tine, in order to inprove the
heat transfer performance of the heat nedium a
plurality of baffle plates 5 are di sposed within the
reactor shell 11. The arrangenent is such that raw
mat erial gas forned by m xi ng heated fluid propyl ene
with air may flowinto the reaction tubes 1 fromthe
above through a nozzle 6, and after acrylic acid has
been produced in the tubes 1 it is discharged
through a nozzle 7 [colum 1, |lines 32 through 49].

I n one enbodi nent (see Figure 16), the prior art baffle plates
take the formof alternating annular and circul ar plates 5b,

5b’, which would appear to pronote fluid flow radially
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inwardly and outwardly relative to the array of heat exchange
t ubes.

In rejecting claim1 under 35 U.S.C. § 103, the exam ner
concl udes (see pages 4 and 5 in the answer) that it would have
been obvious at the time the invention was nmade to a person
having ordinary skill in the art to provide the admtted prior
art heat exchanger with (1) first, second and third shel
spaces and apertures of the sort recited in claiml in view of
Katterjohn and (2) baffle means wthin such shell spaces to
direct the gas streans therein in radial flow across the tube
bundle in view of Magari, all to inprove the heat transfer
performance of the admitted prior art heat exchanger.

Qobvi ousness cannot be established by conbining the
teachings of the prior art to produce the clainmed invention
absent sonme teaching or suggestion supporting the conbination.

In re Fritch, 972 F.2d 1260, 1266, 23 USPQR2d 1780, 1784 (Fed.

Cr. 1992). In other words, under 35 U . S.C. 8§ 103, the
t eachi ngs of references can be conbined only if there is sone
suggestion or incentive to do so. |d.

It goes without saying that in the heat exchanger art

opti mum heat transfer efficiency is usually, if not always, a
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prime consideration. Nonetheless, this general desire for

hi gh performance does not justify the particular reference
conbi nation proposed by the exam ner which invol ves a

nodi fication of the admtted prior art heat exchanger in view
of Katterjohn, and then a further nodification of the initial
nodi fication in view of Magari. Having carefully eval uated
the differences between the invention recited in claim1 and
the applied prior art in light of the fair teachings and
suggestions of this prior art, we are satisfied that the
exam ner has engaged in an inpermssible

hi ndsi ght reconstruction of the invention by using the
appellant’s clains as a blueprint to selectively piece
toget her isolated disclosures in the prior art.

Accordingly, we shall not sustain the standing 35 U.S. C

8 103 rejection of claiml1, or of clainms 2 and 4 which depend
therefrom as being unpatentable over the admitted prior art
in view of Katterjohn and Magari .

The deci sion of the exam ner is reversed.

REVERSED
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