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DECI SI ON ON APPEAL
This is a decision on an appeal under 35 U. S.C. § 134
fromthe examner’s final rejection of clains 1 through 9, 13,
14, 16 through 18, and 21, which are the only clains renaining
in this application (Brief, page 2).
According to appellants, the invention is directed to a

conposite powder for thermal spray applications where the
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conprises an alloy selected from nol ybdenum chr om um
nol ybdenum t ungst en, and nol ybdenum t ungst en-chrom um al | oys,
di spersion strengthened w th nol ybdenum car bi de precipitates
(Brief, page 2). A copy of illustrative independent claim1
is reproduced bel ow
1. A nol ybdenum based conposite powder for thermnal
spray applications, said conposite powder conprising an
all oy selected fromthe group consisting of nolybdenum
chrom um nol ybdenum tungsten, and nol ybdenum t ungst en-
chrom um al | oys di spersion strengthened with nol ybdenum
car bi de precipitates.

The exam ner has relied upon the follow ng references as

support for the rejections on appeal:

Longo 3, 313, 633 Apr. 11
1967
Beyer et al. (Beyer) 3,890, 137 Jun. 17
1975
Buran et al. (Buran) 4,756, 841 Jul . 12,
1988
Anand et al. (Anand) 5,063, 021 Nov. 05,
1991

The followi ng rejections are before us in this appeal:

(1) claiml stands rejected under 35 U.S.C. § 102(b) as
antici pated by Beyer (Answer, page 3);

(2) clainms 1-3 and 5 stand rejected under 35 U S.C. 8§
102(b) as anticipated by Buran (id.);

(3) clainms 2-4, 13 and 14 stand rejected under 35 U. S. C
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8 103(a) as unpatentable over Beyer (Answer, page 4);

(4) clainms 6, 7, 13, 14, 16, 17 and 21 stand rejected
under 35 U.S.C. 8§ 103(a) as unpatentable over Buran (id.);

(5) clainms 8, 9 and 18 stand rejected under 35 U S. C
§ 103(a) as unpatentable over Buran in view of either Longo or
Anand (Answer, page 5).

W reverse all of the rejections on appeal for reasons
whi ch foll ow

OPI NI ON
A. The Rejections under 35 U S.C. 8§ 102(b)

Claim1l stands rejected under section 102(b) over Beyer
(Answer, page 3). Cdains 1-3 and 5 stand rejected under
section 102(b) over Buran (id.).

The exam ner finds that Beyer discloses nol ybdenum based
powders whi ch may contain a nol ybdenumtungsten all oy powder,
whil e further containing carbon “partly in an unbound,

di ssolved state” (id., citing Beyer, col. 2, |. 42 and Il. 45-
55). Fromthese findings, the exam ner concludes that Beyer
inplies that the other part of the carbon is in a bound state,

“i.e.[,] is present as a carbide, thus defining the
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‘nmol ybdenum carbide precipitates’ recited in the appeal ed
claim[claim1].” Id.

On this record, we cannot agree with the exam ner.
Al though we agree with the exam ner that Beyer inplicitly
teaches that generally up to 70 wei ght percent of the carbon
is in the bound state (see Beyer, col. 3, Il. 47-48), on this
record we determne that the exam ner has failed to establish
by evi dence or convincing reason that the bound carbon of
Beyer is bound to nol ybdenum Therefore the exam ner has not
convi nci ngly shown that nol ybdenum carbi de woul d have been
present in the welding powder of Beyer. Since claim1 on
appeal requires “nol ybdenum carbi de precipitates,” we cannot
sustain the examner’s rejection of this claimunder 35 U S. C
§ 102(b). See In re Spada, 911 F.2d 705, 708, 15 USPQRd 1655,
1657 (Fed. Cir. 1990)(Rejection for anticipation requires that
all elenents of the clainmed invention be described in a single
reference).

The exam ner finds that Buran discloses a spray coating
conposition conprising a nol ybdenum based powder, a nickel -

based al | oy, and nol ybdenum car bi de, and further containing
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certain amounts of chrom um and carbon (Answer, page 3, citing
Buran, col. 2, Il. 40-63, and col. 4, Il. 5-15). Fromthese
findings the exam ner concludes that the Buran disclosure
“fully meets all recited |imtations of appealed clainms 1, 2,
3, and 5.7 Id.

On this record, we cannot agree with the examner. Caim
1 on appeal requires that the powder contain an alloy selected
fromthe group of nolybdenum chrom um nol ybdenum tungsten
and nol ybdenum t ungst en-chrom um al | oys. The exam ner has not

shown
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that Buran di scloses or teaches any of these required all oys.
The exam ner does find that Buran teaches the possible
addition of chromum (see col. 2, Il. 50-53, and the Answer,
page 3). |If the examner is inplying that the chrom um added
to the nol ybdenum spray powder of Buran fornms a nol ybdenum
chrom um al |l oy under the plasma flame spraying conditions,
there is no convincing evidence or reasoni ng advanced by the
exam ner in the record to support this inplication.
Accordi ngly, we cannot sustain the rejection of claim1l under
section 102(b) over Buran. Simlarly, clains 2 and 3, which
depend on claim1l and thus are nore limted, and claim5,
which is of the same scope as claim1 but includes a nickel-
based or cobalt-based alloy, are not described by Buran within
the meaning of 35 U.S.C. § 102(b).

B. The Rejections under 35 U.S.C. § 103(a)

The exam ner’ s evi dence of obviousness in the rejections
under section 103(a) includes Beyer al one, Buran al one, or
Buran in view of Longo or Anand (Answer, pages 4 and 5). The
exam ner has not pointed to any additional disclosure or
t eachi ngs of Beyer or Buran that would renedy the deficiencies
di scussed above. Furthernore, Longo or Anand have been
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applied by the exam ner nerely to show conventional nickel -
based al | oy conpositions that are m xed with nol ybdenum based
powders to produce thermal spray powders (Answer, page 5).
Accordingly, the citation of Longo or Anand does not renedy
t he above di scussed deficiencies in the primary reference of
Bur an.

For the foregoing reasons, we determ ne that the exam ner
has failed to establish a prinma facie case of obvi ousness
based on the cited reference evidence. Therefore the

exam ner’s rejections under section 103(a) are reversed.
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C. Summary

The rejection of claim1l under 35 U.S.C. § 102(b) over
Beyer is reversed. The rejection of clainms 1, 2, 3 and 5
under 35 U.S.C. § 102(b) over Buran is reversed.

The rejection of clains 2, 3, 4, 13 and 14 under 35
UusS C
8§ 103(a) over Beyer is reversed. The rejection of clainms 6,
7, 13, 14, 16, 17 and 21 under 35 U S.C. 8§ 103(a) over Buran
is reversed. The rejection of clains 8 9 and 18 under 35
UusS C
§ 103(a) over Buran in view of either Longo or Anand is
reversed

The deci sion of the exam ner is reversed.

REVERSED

TERRY J. OWENS )
Adm ni strative Patent Judge )
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)
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