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This is a decision on appeal fromthe final rejection of

claim3, the only clai mpending.
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The invention is directed to a fault tol erant nonitoring
and control systemin a distributed processing network. The
network includes a plurality of conputer systens executing a
plurality of service processes that cooperatively performa
function. Monitored processes and exporter processes exchange
nessages.

An exporter process sends nessages to a nonitored process
about the state of one or nore service processes. The
exporter process receives nessages fromthe nonitored process
and transfers information to one or nore controll ed service
processes. A new export process is instantiated if a nessage
is received that one or nore of the service processes being

moni tored has fail ed.

Claim3 is reproduced as foll ows:

3. Afault tolerant nonitoring and control systemin a
di stributed processing network, wherein the distributed
processi ng network includes a plurality of conmputer systens
for executing a plurality of service processes which
cooperatively performa function across the plurality of
servi ce processes, conprising:

a plurality of export processes, wherein at |east one
export process is associated with each one of the plurality of
conput er systens;
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a nonitor process associated with the function being
performed across the plurality of service processes which
service processes run i ndependently of the nonitor process,

t he nonitor process being coupled to receive nessages fromthe
plurality of export processes including nessages from an
export process about the state of one or nore service
processes perform ng the function, the nonitor process also
bei ng coupled to send nessages to the export process to
control the plurality of service processes; and

a control neans for instantiating a new export process if
a nessage is received that one or nore of the service
processes being nonitored has failed.!?

The exam ner relies on the follow ng references:
Freund 5,095, 421 Mar. 10, 1992
Fuchs et al. [Fuchs] 5, 440,726 Aug. 08, 1995

(filed June 22, 1994)

Claim3 stands rejected under 35 U. S.C. 112, first and
second par agr aphs.

Claim3 stands further rejected under 35 U S.C. 102(e) as
anti ci pated by Fuchs.

Claim3 stands still further rejected under 35 U S. C. 103
as unpat ent abl e over Fuchs in view of Freund.

Reference is nade to the brief and answer for the

' Wiile the anendnent to claim3, filed May 2, 1997, has
not been physically entered into the record, it is clear, from
the Advisory Action of May 13, 1997 and from paragraph 8 of
page 2 of the Exam ner’s answer, that the anendnent is
intended to be entered and that this is a correct copy of the
cl ai m bei ng appeal ed.
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respective positions of appellants and the exam ner.

OPI NI ON

We turn first to the rejections under 35 U.S.C. 112. The
final rejection contended that there was insufficient
di sclosure in the specification to support the clainmed feature
of “...a nmonitor process...independently of nonitor
process...” That is, the exam ner was contending that there
was an inadequate witten description to support that which
was now cl ai ned because the specification recited a |ocal and
a global nmonitor and “there is no nention of these processes
bei ng i ndependent of each other or of the service process.”
Wth regard to the second paragraph rejection, the exam ner
contended that “it is not clear what exactly is being clained;
the recitation suggest [sic] that the nmonitor is independent
of itself, or even the other processes, as such it is vague
and indefinite” Final rejection, Paper No. 9-page 2].

Appel | ants apparently are convinced that the rejection of
claim3 under 35 U S.C. 112 has been overcone by an anmendnent
of April 29, 1997 [see page 2 of the brief]. However, the
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exam ner repeats the rejection of claim3 under 35 U S.C. 112,
first and second paragraphs, in the answer, referring to the
final rejection, Paper No. 9 [answer-page 3] and indicates
nowhere in the answer that the rejection has been overcone by
an anmendnent or that the rejection has been w thdrawn.

Appel lants file no reply brief even in the face of a
clear indication in the answer that there still exists a
rejection of claim3 under 35 U S.C. 112, first and second
par agr aphs.

W will not sustain the rejection of claim3 under 35
U S C 112, first and second paragraphs. W understand that
there may have been no argunment in the brief because
appel l ants assuned that the rejections under 35 U. S.C. 112,
first and second paragraphs, had been overconme by a previously
filed amendnent. W do find it strange, however, that
appellants filed no reply brief to contest the rejections
under 35 U.S.C. 112 once it becane clear in the answer that
t he exam ner had not withdrawn these rejections. In any
event, we will not sustain the rejection of claim3 under 35
U S C 112, first and second paragraphs because the exani ner
sinply had no basis for making the rejection.
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It is clear that the examner is repeating the rejection
that was made in the final rejection prior to the anmendnent of
May 2, 1997. That amendnent made it clear that a nonitor
process was not run independently of the nonitor process
itself but, rather, that “a nonitor process associated with
the function being perfornmed across the plurality of service
processes which service processes run independently of the
nmonitor process,...” [enphasis ours]. Thus, it is the service
processes which are run i ndependently of the nonitor process.
There is no allegation by the examner that this is not
supported by the original disclosure. Further, when read in
[ight of the anended | anguage, it is also clear that there is
no indefiniteness with regard to claim1.

We now turn to the rejection of claim3 under 35 U. S.C.
102(e). It is the exam ner’s contention that Fuchs conprises
a fault tolerant nonitoring and control distributed processing
network having a plurality of processes, identifying Figures
1, 4a, 4b, 5a and 5b of Fuchs. The exam ner contends that
Fuchs di scl oses a nonitor process nmeans at colum 2, |ines 42
et seq., colum 7, lines 32 et seq. and colum 13, lines 31 et
seq. Finally, the exam ner contends that Fuchs teaches a
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control neans in Figures 4a, 4b and colum 11, |lines 35 et
seq.

W find that the examner’s rationale fails to establish

a prinma facie case of anticipation. Caim3 calls for a
plurality of export processes, a nonitor process associ ated
with the function being perfornmed across the plurality of
servi ce processes which service processes run independently of
the nonitor process, and a control neans for instantiating a
new export process if a nmessage received by the nonitor
process fromthe export processes indicates that one or nore
of the service processes being nonitored has failed.

The exam ner has not particularly pointed out where each
of these clainmed elenments and their interconnection, resulting
in the clainmed functions, is found in Fuchs. A nere general
reference to various figures and to various colums and |i nes
“et seq.”, without specifically pointing out the
correspondence between the clainmed el enents and those
di scl osed by Fuchs is not sufficient to establish
anti ci pati on.

The claimcalls for service processes which run
i ndependently of the nonitor process and appellants argue this
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[imtation, pointing out, reasonably, in our view, that at
colum 7, lines 32-60, of Fuchs, it is disclosed that error
detection nonitor process 20 runs on the sane node as the
processes being nonitored. Accordingly, a nonitor process
being run on the sane node as a nonitored process i s subject
to the sane faults as the processes bei ng nonitored and cannot
be considered to be “independent,” as clained [brief-page 3].
In response, first the exam ner argues that the claim
| anguage is not clear and that the exam ner does not
understand the | anguage, “a nonitor process associated with
the function being performed across the plurality of service
processes which...run independently of the nonitor process”
[answer-page 4]. Initially, we point out that the | anguage
guoted by the exam ner omts the |anguage, “service processes”
bet ween “whi ch” and “run” which appears to be the cause of the
exam ner’s problems with regard to 35 U.S.C. 112. In any
event, we point out that if the exam ner could not understand
the claim the proper rejection would be under 35 U S. C. 112,
second paragraph, which the exam ner applied, and not under 35
U S.C 102 or 103. Prior art cannot be applied against a
claimthat is not understood since such an application of
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prior art to an indefinite claimnust rely on nere
specul ati on.

Even assum ng the exam ner understood the clai ml|anguage
enough to apply the cited reference(s), the exam ner indicates
that the evidence of the “independent” nature of the
processes, as clained, lies in “colums two-three” [answer-
page 4]. In particular, the examner cites

the fault tolerant conputing systemw ||

detect faults in an application process which

cause the application processes to crash or

hang... The fault tolerant conputing system

will include at |east one watchdog for

nmoni toring application process, In

addition...wll include a restart subsystem

for executing recovery algorithnms which wll

attenpt to bypass detected

faults...appropriate functions froma fault

tolerant library, into the code for the

application process...checkpointing function,

...fault tolerant wites and reads... | ogging

of nessages received... [answer-page 4].

The exam ner then concludes that “[a]ll of these functions
nmoni tor services processes and are not dependent upon the
origination of the processes” [answer-page 4].

At page 5 of the answer, the exam ner further explains
t hat

Fi gures 4a-4b, show clearly that the
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monitoring activity of a process P are

multiply distributed. 1In that, it has both

single and multi ple nodes executing a single

and nmultiple processes, which in turn have

pl ural backup nodes. Thus, the nonitoring is

i ndependent of the processes... The fact that

each nonitor means may be utilized to nonitor

mul tiple events at different nodes as well as

di fferent process, clearly denonstrate that

the nonitors are independent of the processes

t hey nonitor.

We have carefully reviewed the exam ner’s comments but we
do not find themto be persuasive of anticipation in view of
colum 7, lines 32-60, of Fuchs, where it is disclosed that
error detection nonitor process 20 runs on the sane node as
the processes being nonitored. It would appear to us that a
nmoni t or process being run on the sanme node as a nonitored
process is subject to the sane faults as the processes being
nmoni t ored and cannot be considered to be “independent,” as
cl ai med.

Further, we agree with appellants that Fuchs sinply does
not teach the clained control neans for instantiating a new
export process if a message is received that one or nore of

t he service processes being nonitored has failed and the

exam ner has not explained where, in Fuchs, this [imtation is
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found. The exam ner responds, at page 7 of the answer, that
Fuchs

monitors “...each nonitored application
process to determne its condition by
periodically sending a nmessage to the process
using the inter process conmunication...and
evaluating the return value to determ ne

weat her[siclthat process is still active.”,
(col. 7, lines 45 et seq.).
However, we still do not understand what, exactly, in

Fuchs, the exam ner considers to be the clained “export
processes.” As such, the exam ner has failed to establish a

prima facie case of anticipation and we will not sustain the

rejection of claim3 under 35 U S.C. 102(e).

Si nce Freund does not provide for the deficiencies of
Fuchs, we also will not sustain the rejection of claim3 under
35 U.S. C 103.

CONCLUSI ON

We have not sustained the rejection of claim3 under
35 U.S.C 112, first and second paragraphs, and we have not
sustained the prior art rejections of claim3 under 35 U. S. C.

102(e) and 103.
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Accordingly, the exam ner’s decision is reversed.

REVERSED

ERROL A. KRASS
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

LEE E. BARRETT
Adm ni strative Patent Judge

M CHAEL R FLEM NG
Adm ni strative Patent Judge
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