THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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This is an appeal fromthe final rejection of clains

14 to 16, 22, 23, 30, 32, 33, 35 and 36. O the other clains

remaining in the application, clainms 17 to 21, 27 and 34 stand
wi t hdrawn from consi deration under 37 CFR 8§ 1. 142(b) as being
directed to nonel ected species, and clains 24 to 26, 28, 29
and 31 have been indicated as being allowable if rewitten in
i ndependent form

The cl ains on appeal, which are reproduced in the
appendi x of appellants' brief, are drawn to a pull-out guide
fitting (clains 14 to 16, 22 and 23), and a retaining plate
(clains 30, 32, 33, 35 and 36).

The reference applied in the final rejection is:
Ger man Gebrauchsnuster 9,413,108 Feb. 23,
19952

(Grass AQG

A reference, of record, applied herein in rejections

pursuant to 37 CFR 8§ 1.196(b) is:

2 Atranslation of this reference, prepared for the Patent
& Trademark O fice, is forwarded to appellants herewith. All
citations in this decision to pages and |ines of Grass AG are
to pages and lines of the translation.
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Rasnussen 5,275, 483 Jan. 4, 1994

Claims 14 to 16, 22, 23, 30, 32, 33, 35 and 36 stand
rejected under 35 U . S.C. § 102(b) as anticipated by G ass AG

In order for a claimto be anticipated, every
[imtation thereof nust be disclosed, expressly or inherently,

in asingle prior art reference. In re Schreiber, 128 F.3d

1473, 1477, 44 USPQR2d 1429, 1431 (Fed. Gr. 1997). W wll
therefore first consider whether the limtations of
i ndependent claim 14 are disclosed by G ass AG

Reading Grass AGin relation to claim14, we find
that Grass AG di scloses a pull-out guide for a drawer 2 in an
article of furniture (cabinet) 1, the guide having (i) a
supporting runner 3 which is nmounted on the furniture body,
has upper and | ower running flanges at the top and bottom of
menber 14, and has a running nenber (roller) 13, and (ii) a
pul I -out runner 4 which is nmounted on the drawer by plate 9
and hook 35 (page 7, lines 4 to 6; page 9, lines 1 to 9), a
hori zontal fin 18, and a running nmenber 11 which is guided

bet ween the upper and | ower flanges of nenber 14. Roller 13
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runs on the upper (undul ating) flange of pull-out runner 4 (as
shown in Figs. 6 and 7), and horizontal fin 18 projects bel ow
t he upper flange of nenber 14 to prevent upward lifting away
of the pull-out runner (page 4, lines 10 to 13; page 8, lines
10 to 14).

However, there are certain limtations of claim 14
which we do not find in Gass AG First of all, claim14

recites that the pull-out runner includes:

a lower fixing flange to be connected to

the drawer, a vertical flange extending

upwardly fromsaid |lower fixing flange, an

upper running flange extending fromsaid

vertical flange, at |east one horizontal

fin extending laterally fromsaid vertica

fl ange, and a runni ng nenber.
As di scussed above, runner 4 of Grass AG includes a horizonta
fin 18 and a running nenber 11. Also, as shown in Fig. 2,
there is a vertical flange extending upwardly fromthe fin and
an upper running flange (the undulating flange with groove 15)
whi ch extends fromthe vertical flange. G ass AG does not,

however, disclose "a lower fixing flange to be connected to

the drawer™ fromwhich this vertical flange extends upwardly,
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but rather, the fin 18 is at the | owernost point on the
vertical flange. The exam ner asserts at pages 4 to 5 of the
answer that "the lower fixing flange can be considered to be a
hori zontal part of fin (18)," but we do not agree, because the
horizontal finis recited as "extending laterally fromsaid
vertical flange,"” and the vertical flange as "extending
upwardly fromsaid lower fixing flange." Elenent 18 of G ass
AG cannot be read both as the recited lower fixing flange and
as the horizontal fin, as the exam ner apparently intends,
because both of the quoted limtations describing howthe fin
and the vertical flange extend would not be net.

Another limtation of claim 14 not present in G ass
AGis the requirenment for the upper running flange of the
pul |l -out runner to be "extendi ng above and covering said upper
and |l ower running flanges of said supporting runner," since in
Grass AG the upper running flange (at 15) of pull-out runner 4
does not cover the upper and | ower flanges of elenent 14 on
supporting runner 3, but instead extends in the opposite
direction. The exam ner's statenent on page 4 of the answer

that "the running flange (3) of each pull-out runner covers
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the two running flanges of the associ ated supporting runner
(14)" is not in accordance with the disclosure of Grass AG
since element 3 of Gass AGis the supporting runner, not a
fl ange of the pull-out runner.

Accordingly, since Gass AG does not disclose every
limtation of claim14, it does not anticipate either claim14
or the clains dependent thereon, clains 15, 16, 22 and 23.

Turning to i ndependent claim 30, we note that G ass
AG shows a plate 22 for nounting the end of supporting runner
3 to
cabinet 1, but item22, while it appears fromFi g. 9 to have
upper and lower tabs, is not described in sufficient detail to
determ ne whether it would neet all the [imtations of claim
30. The exam ner neverthel ess apparently is of the opinion

t hat the

retaining plate recited in claim30 is readabl e on sone ot her
apparatus disclosed in Gass AG since he states on page 5 of

the answer that "[w]ith claim30, the upper retaining tab and
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| oner retaining tab are shown in Figures 2-7," and also refers
to Fig. 11 with respect to features recited in dependent
claims 32 and 36. The exam ner does not, however, "point][]
out where all of the specific limtations recited in the
rejected clainms are found in the prior art relied upon in the
rejection.” See MPEP § 1208, pages 1200-16 to -17, item
10(c)(7th Ed., July 1998).

W have reviewed Gass AG but do not find where,
either in Figs. 2to 7 or in Fig. 11, there is disclosed a
retai ning plate having upper and | ower retaining tabs and a
positioning structure, as defined in claim30. The rejection
of claim 30, and of dependent clains 32, 33, 35 and 36,
therefore will not be sustained.

Rej ections Pursuant to 37 CFR § 1.196(b)

Pursuant to 37 CFR 8§ 1.196(b), we enter the
foll owi ng new grounds of rejection.
(1) daim30 is rejected under 35 U.S.C. § 102(b) as
antici pated by Rasnmussen, which discloses in Fig. 3 a
retaining plate 72 for nounting the end of a supporting runner

50 to the body of a



Appeal No. 99-1479
Appl i cation 08/ 609, 991

cabinet 21. The walls above and bel ow opening 74 of the plate
72 constitute tabs, as broadly recited, and the side walls are
a positioning structure to laterally support the end of runner
50.
(2) Aaim33 is rejected under 35 U . S.C. § 103 as unpatentabl e
over Rasnmussen in view of Grass AG To use |lugs instead of
screws 79 to nount plate 72 woul d have been obvious in view of
Grass AG s disclosure at page 9, lines 14 to 16, that either
screws or lugs may be used to nount such a plate.
Concl usi on

The exam ner's decision to reject clains 14 to 16,
22, 23, 30, 32, 33, 35 and 36 is reversed. Clains 30 and 33
are rejected pursuant to 37 CFR § 1.196(b).

Thi s deci si on contains new grounds of rejection
pursuant to 37 CFR 8 1.196(b) (anended effective Dec. 1, 1997
by final rule notice, 62 Fed. Reg. 53,131, 53,197 (Cct. 10,
1997),
1203 Of. Gaz. Pat. and Trademark O fice 63, 122 (COct. 21,

1997)). 37 CFR 8 1.196(b) provides that "[a] new ground of
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rejection shall not be considered final for purposes of
judicial review"
37 CFR 8 1.196(b) al so provides that the appellants,

WTH N TWO MONTHS FROM THE DATE OF THE DECI SI ON, nust exerci se

one of the following two options with respect to the new
grounds of rejection to avoid term nation of proceedi ngs
(37 CFR 8 1.197(c)) as to the rejected cl ains:

(1) Submt an appropriate anmendnent of
the clains so rejected or a show ng of
facts relating to the clains so rejected,
or both, and have the matter reconsidered
by the exam ner, in which event the
application will be remanded to the
exam ner.

(2) Request that the application be
reheard under § 1.197(b) by the Board of
Pat ent Appeal s and Interferences upon the
same record.
No tinme period for taking any subsequent action in
con- nection with this appeal may be extended under 37 CFR §

1.136(a).

REVERSED 37 CFR § 1.196(b)
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