TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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COHEN, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of
claims 12 and 13 in this reexam nation proceeding for U S
Patent No. 5,160,209. 1In the brief (Paper No. 22), appell ant
specifies the status of clains on page 2 as follows: origina
claims 1 through 8 are confirned; original claim1l0 is can-
celed; new claim1l is patentable; and anended original claim
9 and new claim 14 are patentable. On page 2 of the answer
(Paper No. 23), the exam ner acknow edges that the statenent
of the status of the clains in the brief is correct. Thus,
we have only clains 12 and 13 before us for review.

Appel lant’ s invention pertains to a conceal ed fas-
tener assenbly for fastening paper retaining neans to an inner
surface of a binder. An understanding of the invention can be
derived froma reading of exenplary claim 12, a copy of which
appears in the APPENDI X to the brief (Paper No. 22).

As evidence of anticipation and obvi ousness, the
exam ner has applied the single docunent specified bel ow
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Cooper et al. 5, 035, 526 Jul . 30, 19912
( Cooper)

The follow ng rejections are before us for review

Clains 12 and 13 stand rejected under 35 U S. C
8§ 102(e) as being anticipated by Cooper.

Clains 12 and 13 stand rejected under 35 U S. C. 8§
103 as bei ng unpat ent abl e over Cooper.

The full text of the examner's rejections and
response to the argunent presented by appellant appears in the
answer (Paper No. 23), while the conplete statenent of appel-
| ant’ s argunent can be found in the brief (Paper No. 22).

On page 4 of the brief, appellant indicates that
clainms 12 and 13 shoul d be considered as a group and, there-
fore, stand or fall together. Accordingly, we select claim
12, pursuant to 37 CFR 8 1.192(c)(7), and shall focus our
attention exclusively thereon, infra. Therefore, claim13

shall stand or fall with claim12.

2 This patent has a filing date of Sep. 13, 1990 but is
indicated to be a continuation-in-part of Ser. No. 349, 017,
May 8, 1989, abandoned. Figs. 1 through 5 of the patent
correspond to Figs. 1 through 5 of earlier filed abandoned
appl i cation.
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OPI NI ON
I n reaching our conclusion on the issues raised in
this appeal, this panel of the board has carefully considered
appel l ant’s specification and claim 12, the applied patent to
Cooper, and the respective viewpoints of appellant and the
exam ner. As a consequence of our review, we nake the deter-

m nati ons which foll ow

The anticipation rejection

W affirmthe examner's rejection of claim12 under
35 U.S.C. 8§ 102(e). It follows that we also affirmthe rejec-
tion of claim13 since this claimstands or falls with claim
12.

Initially, we note that anticipation under 35 U. S. C
8§ 102(b) is established only when a single prior art reference
di scl oses, either expressly or under principles of inherency,
each and every elenent of a clained invention. See Inre
Schrei ber, 128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed.

Cir. 1997); In re Paulsen, 30 F.3d 1475, 1478-79, 31 USPQd

1671, 1673 (Fed. Cir. 1994); In re Spada, 911 F.2d 705, 708,
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15 USPQ2d 1655, 1657 (Fed. Cir. 1990); and RCA Corp. v. Ap-

plied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ

385, 388 (Fed. Cir. 1984). However, the law of anticipation
does not require that the reference teach specifically what an
appel | ant has di sclosed and is claimng but only that the

cl ains on appeal "read on" sonething disclosed in the refer-
ence, i.e., all Iimtations of the claimare found in the

reference. See Kalman v. Kinberly-dark Corp., 713 F.2d 760,

772, 218 USPQ 781, 789 (Fed. Cir. 1983), cert. denied, 465
U S. 1026 (1984).
A readi ng of the Cooper docunent reveals to us that

the broadly recited conceal ed fastener assenbly of claim12 is

readabl e thereon. More specifically, we find that appellant’s
cl ai med anchor plate and post neans can fairly be said to be
readabl e on netal plate 18 and hol d-down braces 25, respec-
tively, shown in assenbled formin Fig. 5 of Cooper. A fur-
ther under- standing of our assessnent of the Cooper disclo-
sure can be readily derived fromour response to the argunent

of appellant, infra.
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We, |ike the exam ner, are not persuaded by the
argunents advanced in the brief. In certain instances, the
argunment s focus upon unclained nmatters, instead of the clear
and explicit | anguage of claim12. W turn now to the spe-
cific argunents presented.

Appel | ant argues (brief, page 6) that the clained
i nvention is not anticipated by the Cooper patent in that the
referenced netal plate 18 and braces are not arranged in the
same way that the anchor plate and post nmeans of the present
i nvention are, nor do they interrelate wwth other elenents in
the sane way as in the clainms under reviewto facilitate
fastening of a paper retaining neans to an inner plate of a
binder. In appellant’s view (brief, page 6), the present
i nvention contenpl ates an anchor plate and a post neans that

are “structurally connected

as a unit” i.e., a post nmeans integrally formed with an anchor
plate or held by or joined to the anchor plate. By contrast,

as perceived by appellant (brief, pages 6 and 7), the braces
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of Cooper are “part of the construction” of the curved netal
casing 14, the exam ner’s counterpart to the paper retaining
nmeans of the present invention and, therefore, do not “forma
unit” with the netal plate. Appellant points out (brief, page
7) that there is no connection of the netal plate to the
braces at any tine prior to the actual fastening of the curved
nmetal casing to the inner surface of the binder. It is quite
apparent to this panel of the board, as it was to the exam ner
(answer, page 5), that appellant is inappropriately arguing
the present disclosure, rather than the actual content of
claim 12, in evaluating the clainmed anchor plate and post
means relative to the respective netal plate and braces of
Cooper. Like the exam ner (answer, page 5), we find that the
argued failure of the Cooper docunent to address an anchor

pl ate and post nmeans structurally connected as a “unit” is of
no nonent since claim12 does not specify a unit. W remain
of the view that the anchor plate and post neans, as clai ned,
read on the assenbled netal plate and braces of Cooper (Fig.

5) .
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It is also appellant’s view that the orientation of
the braces of Cooper is different fromthat of the post neans
of the present invention (brief, page 7). Unlike appellant,
we do not discern that the Cooper braces differ fromthe
cl ai med post nmeans, in an orientation sense, in light of the
actual | anguage of claim 12.

The brief (page 7) also focuses upon the difference
bet ween the “fasteni ng nmethods” contenpl ated by the present
i nvention and Cooper. |In response, we sinply point out that
claim 12 before us is an article claim setting forth broad
limtations that clearly read on the Cooper teaching.

It is additionally argued (brief, pages 7 and 8)
that the Cooper docunent uses a rivet and, accordingly, the
braces “thensel ves” do not |ocate and fasten the curved netal
casing to the binder. Further, in appellant’s view (brief,
page 8), the braces are not secured agai nst novenent relative
to the netal plate. W disagree with appellant’s understand-
i ng of the braces of Cooper as not being secured agai nst

novenment. It is quite clear to us that the braces of Cooper
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(Fig. 5) do not nove after the rivet secures all conponents
t oget her.
As argued by appellant (brief, page 8), “the present

I nvention” requires post neans securenent “prior to” fastening

on any paper retaining neans to the binder. W disagree. The
content of claim 12 does not restrict securenent in the manner
asserted by appel |l ant.

The appel l ant al so urges (brief, page 9) that the
braces of Cooper do not “locate and fasten” anything to the
i nner surface of the binder. However, we readily perceive
that the braces do, in concert with other conponents of the
assenbly, locate and fasten the curved netal casing to the
i nner surface of the binder. Akin to the view of the exam ner
(answer, page 6), and contrary to appellant’s argunent that
t he braces thensel ves do not |ocate and fasten, we note that
cl aim 12 uses open-ended conprising (not consisting) |anguage

and, thus, does not preclude or elimnate other structure such
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as the rivet used in conjunc- tion with the braces to effect
the locating and fastening functions.

For the reasons set forth above, we are not in
accord with appellant’s view (brief, page 9) that there are
“significant differences” between the clainmed invention and
t he Cooper teaching such that Cooper does not anticipate.
Accordi ngly, the appeal ed clains have been deternmined to be
appropriately rejected under 35 U S.C. §8 102(e) as being

anti ci pat ed.

The obvi ousness rejection

W affirmthe examner’s rejection of claim12 under
35 US.C. 8 103. It follows that we further affirmthe rejec-
tion of claim13 since this claimstands or falls with claim
12.

Appel | ant asserts (brief, page 10) that, for the
reasons addressed in the argunent relative to the anticipation

rejection, supra, Cooper does not teach the elenents of the
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present invention, even conceding that the use of a pair of
fasteners is known in the art.® W concluded above that

Cooper is an anticipatory reference relative to the subject
matter of claim12. Thus, the content of claim12 is appro-
priately determ ned to be unpatentable under 35 U.S.C. § 103,
with or without the taking of “Official Notice” by the exam
iner, as set forth in the obviousness rejection (answer, pages
4 and 5). This is so since anticipation or |lack of novelty is

the ulti mate of obviousness. See In re Fracal ossi, 681 F.2d

792, 794, 215 USPQ 569, 571 ( CCPA 1982).

In summary, this panel of the board has:
affirmed the rejection of clainms 12 and 13 under 35

US.C 8§ 102(e) as being anticipated by Cooper; and

® W note that appellant, in the argunent addressed to the
anticipation rejection, did not assert that Cooper |acked a
teaching of a pair of fasteners.
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affirnmed the rejection of clainms 12 and 13 under 35
U S.C 8§ 103 as being unpatentabl e over Cooper.

The decision of the examner is affirned.

No time period for taking any subsequent action in

con- nection with this appeal may be extended under 37 CFR 8§

1.136(a).
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