The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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JERRY SM TH, Adnmini strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134
fromthe examner’s rejection of clains 1-10, 12, 13 and 29-
36, which constitute all the clainms remaining in the
application. An anendnent after final rejection was filed on
June 16, 1997 and was entered by the exam ner.

The di scl osed invention pertains to a nethod and
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apparatus for controlling instruction dispatch in a pipelined
m croprocessor. More particularly, the invention is capable
of scheduling the dispatch of instructions prior to data
corresponding to a source operand being conputed as a result
of the execution of another instruction.

Representative claim1l is reproduced as foll ows:

1. In a pipelined mcroprocessor that includes a
reservation station having a plurality of entires for
buffering instructions, a method of instruction dispatch
conprising the steps of:

(a) allocating an instruction to said reservation
station in a first clock cycle of said pipelined
M cr opr ocessor;

(b) storing source operand validity information
associated with said instruction in said reservation station
during said first clock cycle whenever a source operand of
said instruction is an imedi ate value of an architectural
state register val ue;

(c) scheduling dispatch of said instruction in a
second cl ock cycle of said pipelined m croprocessor prior to
data corresponding to said source operand being conputed as a
result of the execution of another instruction.

The exam ner relies on the follow ng references:

Shebanow et al. (Shebanow) 5, 355, 457 Cct. 11, 1994
(filed May 21,

1991)

Nguyen et al. (Nguyen) WO 93/ 01545 Jan. 21, 1993

Val Popescu et al. (Popescu), “The Metafl ow Architecture”,
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| EEE M cro, June 1991, pages 10-13 and 63-73.

Clainms 1-10, 12 and 13 stand rejected under 35 U S. C
8 103 as being unpatentabl e over the teachings of Shebanow in
vi ew of Popescu and further in view of Nguyen. Cains 29, 30
and 34 stand rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over the teachings of Popescu in view of Nguyen.
Clains 31-33, 35 and 36 stand rejected under 35 U . S.C. § 103
as bei ng unpatentabl e over the teachings of Popescu in view of
Nguyen and further in view of Shebanow.

Rat her than repeat the argunents of appellants or the
exam ner, we make reference to the brief and the answer for
the respective details thereof.

CPI NI ON

We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner and the
evi dence of obviousness relied upon by the exam ner as support
for the rejections. W have, |ikew se, reviewed and taken
into consideration, in reaching our decision, the appellants’
argunents set forth in the brief along with the examner’s
rationale in support of the rejections and argunents in
rebuttal set forth in the exam ner’s answer.
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It is our view, after consideration of the record
before us, that the evidence relied upon and the | evel of
skill in the particular art would not have suggested to one of
ordinary skill in the art the obviousness of the invention as
set forth in clains 1-10, 12, 13 and 29-36. Accordingly, we
reverse

Appel l ants have nomnally indicated that for purposes
of this appeal the clains will stand or fall together in the
followng two groups: Goup | has clainms 1-10, 12 and 13, and
Goup Il has clainms 29-36 [brief, pages 5-6]. Consistent with
this indication appellants have nade no separate argunents
with respect to any of the clains within each group.
Accordingly, all the clainms within each group will stand or

fall together. Note In re King, 801 F.2d 1324, 1325, 231 USPQ

136, 137 (Fed. Cir. 1986); In re Sernaker, 702 F.2d 989, 991,
217 USPQ 1, 3 (Fed. Cir. 1983). Therefore, we will consider
the rejection against clains 1 and 29 as representative of al
the clains on appeal .

In rejecting clains under 35 U . S.C. § 103, it is
i ncunbent upon the exam ner to establish a factual basis to

support the |l egal conclusion of obviousness. See In re Fine,
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837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). 1In
so doing, the exam ner is expected to nake the factual

determ nations set forth in G ahamv. John Deere Co., 383 U S

1, 17, 148 USPQ 459, 467 (1966), and to provide a reason why
one having ordinary skill in the pertinent art would have been
led to nodify the prior art or to conbine prior art references
to arrive at the clainmed invention. Such reason nust stem
from sonme teaching, suggestion or inplication in the prior art
as a whol e or know edge generally available to one having

ordinary skill in the art. Uniroyal, Inc. v. Rudkin-W]|ey

Corp., 837 F.2d 1044, 1051, 5 USP2d 1434, 1438 (Fed. Cir.),

cert. denied, 488 U S. 825 (1988); Ashland G1l, Inc. v. Delta

Resins & Refractories, Inc., 776 F.2d 281, 293, 227 USPQ 657

664 (Fed. Gir. 1985), cert. denied, 475 U.S. 1017 (1986); ACS

Hosp. Sys.. Inc. v. Montefiore Hosp., 732 F.2d 1572, 1577, 221

USPQ 929, 933 (Fed. G r. 1984). These show ngs by the
exam ner are an essential part of conplying with the burden of

presenting a prima facie case of obviousness. Note In re

Cetiker, 977 F.2d 1443, 1445, 24 USPQR2d 1443, 1444 (Fed. G
1992). If that burden is net, the burden then shifts to the

applicant to overcone the prim facie case with argunent
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and/ or evidence. (Oobviousness is then determ ned on the basis
of the evidence as a whole and the relative persuasi veness of

the argunents. See ld.; In re Hedges, 783 F.2d 1038, 1039,

228 USPQ 685, 686 (Fed. Cir. 1986); In re Piasecki, 745 F.2d

1468, 1472, 223 USPQ 785, 788 (Fed. Cir. 1984); and In re
Ri nehart, 531 F.2d 1048, 1052, 189 USPQ 143, 147 (CCPA 1976).
Only those argunents actually made by appel |l ants have been
considered in this decision. Argunents which appellants could
have made but chose not to nmake in the brief have not been
consi dered [see 37 CFR
§ 1.192(a)].

We consider first the rejection of clains 1-10, 12 and
13 based on the teachi ngs of Shebanow, Popescu and Nguyen.
Wth respect to representative, independent claiml, the
exam ner asserts that the invention of claim11 is obvious in
view of the collective teachings of the applied prior art
[ answer, pages 4-5]. Appellants argue that none of the
applied prior art references teach the concept of scheduling
instruction dispatch prior to the actual conputation of the
actual source data [brief, pages 6-10]. Specifically,
appel l ants argue that Nguyen is concerned with resource
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availability rather than source data availability like the
present invention. The exam ner points to page 113 of Nguyen
and disagrees with this argunent [answer, pages 8-9].

We agree with the position argued by appellants. The
portion of Nguyen relied on by the exam ner only suggests that
Nguyen det erm nes when functional execution units (a resource)
W || becone available. The exam ner equates this with source
operand availability, but we do not see the connection.

Al though the availability of a functional unit in Nguyen neans
that all the instructions have been conpleted by that unit,
there is no teaching or suggestion that these instructions
have any relationship to the instruction that the

m croprocessor currently wi shes to execute. In other words,
the availability of the functional unit in Nguyen does not
mean that an instruction is scheduled for dispatch prior to

t he source operand bei ng conmputed. Nguyen saves tinme by

di spatching instructions just before the functional unit
beconmes avail abl e, but Nguyen does not teach or suggest that
instructions can be di spatched before a needed source operand
is conputed. The |ack of a needed source operand bei ng
conputed woul d appear to stall the processing in Nguyen in the
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sanme manner it stalls the processing in Shebanow and Popescu.
Each of the appealed clainms recites that validity
information associated with an instruction is established
during a first clock cycle while instruction dispatch is
schedul ed during a second clock cycle based on this stored
validity information and prior to data corresponding to said
source operand being conputed as a result of the execution of
anot her instruction. Notw thstanding the exam ner’s
assertions, Nguyen does not teach this recitation of the
clainmed invention. Since we find that Nguyen does not support
the examner’s findings, we are constrained to find that the

exam ner has not established a prim facie case of

obvi ousness. Therefore, we do not sustain the examner’s
rejection of clainms 1-10, 12 and 13.

We now consider the rejection of clainms 29-36. Wth
respect to representative, independent claim 29, the exam ner
asserts the obviousness of this claimbased on the collective
t eachi ngs of Popescu and Nguyen [answer, pages 5-6].
Appel l ants repeat their argunent that neither Popescu nor
Nguyen teaches or suggests indicating the availability of a
source operand before the source operand is actually conputed
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as the result of another instruction [brief, pages 13-14].

We again agree with the position argued by appel | ants.
Representative claim?29 recites the sane feature discussed
above. Specifically, claim?29 recites that a first bit
indicates the availability of a source operand before said
operand is actually conputed as a result of the execution of
anot her instruction. For reasons discussed above, none of the
applied prior art references teach or suggest this aspect of
the clained invention. Therefore, we do not sustain the
examner’s rejection of clainms 29-36 for reasons already

di scussed.



Appeal No. 1999-0498
Appl i cation 08/532, 225

In sunmary, we have not sustained any of the
exam ner’s rejections of the appealed clainms. Therefore, the
deci sion of the exam ner rejecting clainms 1-10, 12, 13 and 29-
36 is reversed.

REVERSED

PARSHOTAM S. LALL
Adm ni strative Patent Judge

)
JAMES D. THOVAS )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
JERRY SM TH )
Adm ni strative Patent Judge ) APPEALS AND
)
) | NTERFERENCES
)
)
)
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