The opinion in support of the decision being entered today was not witten
for publication and is not binding precedent of the Board.

Paper No. 23

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte MARI US HERT and PATRI CE PERRET

Appeal No. 1999-0268
Appl i cation No. 08/650, 608

HEARD: Cct ober 24, 2001

Before KIMLIN, GARRI S, and OANENS, Adm nistrative Patent
Judges.

OVNENS, Adm ni strative Patent Judge

DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
clainms 1, 8 and 13, which are all of the clains remaining in
t he application.
THE | NVENTI ON
The appel lants’ clainmed invention is directed toward an
article of manufacture conprising a specified thernoplastic

conposition. Claim13 is illustrative:
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13. An article of manufacture conprising a
t her nopl astic conposition conprising a mxture of at
| east one et hyl ene polynmer (A) which has units
derived from unsaturated epoxy nmononers or from
unsaturated acid anhydri de nononers,
a first thernoplastic resin partially encapsul ated
wi thin the continuous phase of the ethyl ene pol yner,
and
a second thernoplastic resin wherein the continuous
phase of the ethylene polyner is dispersed with the
matri x defined by the second thernopl astic resin.

THE REFERENCES

Epstein (Epstein ‘859) 4,172, 859 Cct. 30,
1979 Epstein (Epstein *358) 4,174, 358 Nov.
13, 1979

Orikasa et al. (Oikasa) 5,157,070 Cct. 20,
1992

Sakazume et al. (Sakazune) 5,244,973 Sep. 14,
1993

Sano et al. (EP *280) 0 268 280 May 25,
1988

(Eur opean patent application)

THE REJECTI ONS

Clains 1 and 13 stand rejected under 35 U.S.C. § 102(b)

as anticipated by or, in the alternative, under 35 U S. C

8 103 as obvi ous over either Sakazume or Oi kasa, and clains

1, 8 and 13 stand rejected under 35 U . S.C. 8§ 103 as obvi ous

over EP *280 in view of Epstein ‘859 and Epstein ‘ 358.

OPI NI ON
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We reverse the aforenentioned rejections.
Rej ecti ons over Sakazune

Sakazume di scl oses a thernoplastic resin conposition
whi ch contains 1-99 wt % of a polyam de resin, 1-99 wt % of
anot her resin selected froma specified group, and 0.1-100
parts by weight, based on 100 parts by wei ght of the above
resins, of a multi-phase structure thernoplastic resin
conposed of 5-95 wt % of an acid group-containing olefin
pol ymer or copol ymer and 5-95 w % of a vinyl polyner or
copol yner obtained fromat |east one kind of vinyl nononer,
ei ther one or both conponents of the nulti-phase structure
being in the state of a di spersed phase having a particle
di aneter of 0.001 to 10 Fm (col. 3, lines 25-44; col. 10,

i nes 22-27).

The exam ner argues that the disclosure by Sakazune t hat
the ol efin polymer or copolynmer and the vinyl polyner or
copol ymer have a multi-phase structure is sufficient evidence
that the vinyl polyner or copolyner remains partially
encapsul ated by the ethyl ene polymer or copolymer during the
manuf acture of the conposition to shift the burden to the
appel lants to prove otherwi se (answer, pages 5-6). The
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exam ner does not provide a separate rationale in support of
t he obvi ousness rejection.

Sakazume, however, teaches that the nulti-phase structure
is blended with the other conponents of the conposition by
melting and mxing (col. 3, line 45 - col. 4, line 10; col.

11, lines 1-48; col. 13, line 50 - col. 14, line 2), whereas
the appellants’ clains require that a thernoplastic resin
matri x has di spersed therein a thernoplastic resin which is
partially encapsul ated by an ethyl ene polyner. The disclosure
relied upon by the exam ner regarding the nulti-phase
structure pertains to the structure before the nelting and

m xi ng. The exam ner has not expl ai ned how Sakazunme’s mul ti -
phase structure either exists in a thernoplastic resin matrix
before the nelting and m xing or still exists in the nulti-
phase structure formafter the nelting and m xi ng.
Consequently, the exam ner has not carried the burden of
establishing a prima facie case of anticipation of the

appel lants’ clained invention. Also, the exam ner has not
expl ai ned why it woul d have been obvious to one of ordinary

skill in the art to nodify Sakazume’s conposition such that
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t he appellants’ clainmed invention is obtained. Accordingly,
we reverse the exam ner’s rejections over Sakazune.
Rej ections over Oikasa

Oi kasa discloses a thernoplastic resin conposition which
contains 1-99 wt% of a polyarylate resin, 1-99 wt% of at |east
one of a polyam de resin and a polyarylene sulfide resin, and
0.1-100 parts by weight, based on 100 parts by wei ght of the
above resins, of a nulti-phase structure thernoplastic resin
conposed of 5-95 wt % of an epoxy group-containing olefin
copol yner and 5-95 wt % of a vinyl polyner or copol yner
obtained fromat |east one kind of vinyl nononer, either or
bot h conponents of the nulti-phase structure being in the
state of a dispersed phase having a particle dianmeter of 0.001
to 10 Fm (col. 1, line 59 - col. 2, Iine 6; col. 6, lines 19-
24). Like Sakazume, Oikasa discloses blending the nmulti-
phase structure with the other conponents of the conposition
by m xing and nelting (col. 2, lines 7-41; col. 6, line 66 -
col. 7, line 42; col. 9, lines 25-34).

The exam ner’ rationale for rejecting the clained
invention over Orikasa is the sanme as that for rejecting the
cl ai med invention over Sakazunme (answer, page 3). W reverse
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the examner’'s rejections over Ori kasa for the reasons given
above with respect to the rejections over Sakazune.

Rej ection over EP ‘280 in view of
Epstein ‘859 and Epstein ‘358

EP ' 280 di scl oses a “conposition conprising an anor phous
polynmer, a crystalline polynmer and a rubber-1ike polyner,
wherein the rubber-Iike polyner has a network structure in the
anor phous polyner” (page 3, lines 7-9). The crystalline
pol ymer fornms a continuous phase, the anorphous pol ynmer forns
a continuous phase intermngled with the crystalline polyner
or forms a dispersed phase in the crystalline polynmer, and the
rubber-1like polyner is dispersed in the anorphous polyner, at
| east part of the rubber-1like polynmer having a continuous
stringy or two-dinensional or three-dinensional network
structure (page 3, lines 13-16; page 6, lines 1-12). The
exenplified rubber-Ilike polyners include ethyl ene-propyl ene
rubber, ethyl ene-butene rubber and ethyl ene-propyl ene-but ene
rubber (page 5, |ines 20-24).

The exam ner relies upon the Epstein references for a
suggestion to use as the rubber-1like polyner in the EP ‘280

conposition an ethylene polynmer having units derived from
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ei ther unsaturated epoxy nononers or unsaturated acid
anhydri de nononers (answer, page 4).

The exam ner argues that figures 3-5 of EP ‘280 show a
rubber-1like polyner in the formof a network structure in an
anor phous pol yner such that the rubber-1like polymer partially
encapsul at es the anor phous pol ynmer (answer, pages 4-6). The
partial encapsulation referred to by the exam ner appears to
be the regions in figures 3-5 where the rubber-1ike polyner,
which is the dark portion in each figure, partially surrounds
t he anor phous polynmer, which is the light portion. Even if
the examner’'s argunent is correct, for the foll ow ng reason
it is not persuasive.

The rubber-1like polynmer in figures 3-5 of EP ‘280 is not
an et hyl ene polyner, |et alone one having units derived from
unsat ur ated epoxy nononers or unsaturated acid anhydri de
nmononers as required by the appellants’ clains. The rubber-
i ke polymer in figures 3 and 4 is a styrene-butadi ene bl ock
copolymer, and in figure 5 it is a hydrogenated styrene-

i soprene bl ock copol ynmer (page 8, |ines 36-43; page 10, lines
3-8; page 11, lines 3-8). The exam ner has not provided
evi dence which shows that if, instead of being a styrene-
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but adi ene bl ock copol yner or a hydrogenated styrene-isoprene
bl ock copol ynmer, the rubber-1ike polynmer were an ethyl ene

pol ymer having units derived fromunsaturated epoxy nononers
or unsaturated acid anhydri de nononers, the network structure
woul d be conparable to the network structures shown in figures
3-5 of EP 280 and, therefore, would provide the parti al
encapsul ation relied upon by the exam ner.

The exam ner, therefore, has not carried the burden of
establishing a prima faci e case of obviousness of the clai ned
invention over EP 280 in view of Epstein ‘859 and Epstein
*358. Consequently, we reverse the rejection over this

conbi nati on of references.
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DECI SI ON
The rejections of claims 1 and 13 under 35 U.S. C
88 102(b) and 103 over either Sakazunme or Oikasa, and the
rejection of clainms 1, 8 and 13 under 35 U S.C. §8 103 over EP

280 in view of Epstein ‘859 and Epstein ‘358, are reversed.

REVERSED

TERRY J. OWNENS
Adm ni strative Patent Judge

EDWARD C. KI M.IN )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
BRADLEY R GARRI S ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)

TJO sl d



Appeal No. 1999- 0268
Application No. 08/650, 608

PENNI E & EDMONDS
1155 AVENUE OF THE AMERI CAS
NEW YORK, NK 10036-2711

10



SHEREECE DAVI S

Appeal No. 1999-0268
Appl i cation No. 08/650, 608

APJ OVENS

APJ

APJ KEYBOARD()

DECI SI ON:  REVERSED

Prepared: July 19, 2002



