TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not binding
precedent of the Board.
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Bef ore ABRAMS, STAAB, and GONZALES, Adm nistrative Patent
Judges.

ABRAMS, Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe decision of the exam ner
finally rejecting clains 2-9, which at that tine constituted
all of the clainms of record in the application, claim1 having

been cancel ed. Subsequently, the appellant filed an anendnent

! Application for patent filed October 11, 1996.
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in which claim9 was canceled in favor of claim 10, and which
cured defects that had fornmed the basis for a rejection under
35 U.S.C. 8§ 112, second paragraph.

The appellant’s invention is directed to a folding ranp
used to ascend or descend froma vehicle. The clains on appea

have been reproduced in an appendix to the Brief.

THE APPLI ED REFERENCES

CGoeser et al. (CGoeser) 4, 685, 857 Aug. 11

1987

Altieri et al. (Atieri) 4,864, 672 Sep.
12, 1989

McCl eary 5, 156, 432 Cct. 20,

1992

G ant 5,257,894 Nov. 2,

1993

Est evez, Jr. 5,287,579 Feb. 22,

1994

Ki el i nski 5,306, 112 Apr .
26, 1994

THE REJECTI ONS

The follow ng rejections stand under 35 U.S.C. § 103:

(1) dainms 2, 4, 6-8 and 10 on the basis of Estevez in view of
Goeser.

(2) Cdaim3 on the basis of Estevez in view of Goeser, G ant
and McCl eary.
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(3) daimb5 on the basis of Estevez in view of Goeser, Altieri
and Ki el i nski .

The rejections are explained in the Exam ner's Answer.
The argunents of the appellant in opposition to the

positions taken by the exam ner are set forth in the Brief.

OPI NI ON

In reaching our decision on the issues raised in this
appeal, we have carefully assessed the clains, the prior art
applied against the clains, and the respective views of the
exam ner and the appellant as set forth in the Answer and the
Brief.

The appellant’s invention conprises a folding ranp having
at least first and second ranp nenbers that are pivotally
attached together. The underside of each ranp is provided with
a plurality of longitudinally oriented support bars that add
strength and rigidity to the ranmps, and which al so provi de
mounting points for a laterally oriented rod that pivotally
attaches the two ranps together. As established in claiml1l0,
the sol e i ndependent claim before us, the support bars attached

to the bottom surface of the second ranp extend al ong
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substantially the entire I ength of the second ranp fromthe
first end to the second end thereof, and the support bars
attached to the bottom surface of the first ranp extend from
the first end beyond the second end thereof and partly under
the end of the second ranp, when the ranp ends are positioned
adj acent to one another. Each of the support bars is provided
with an aperture through which a pivot bar extends. The
apertures of the support bars attached to the first ranp are
“positioned directly adjacent” to the outwardly extendi ng ends
of the bars, whilst the apertures in the support bars attached
to the second ranp are “positioned between said first end .
and sai d second end” of the bars.

It is the examner’s view that all of the subject nmatter
recited in claim10 is disclosed by Estevez, except for the
support bars extendi ng al ong substantially the entire | engths
of the ranps. However, the examner finds this to be taught by
Goeser, and takes the position that it would have been obvi ous
to one of ordinary skill in the art to add such a feature to
the Estevez ranps in order to increase their strength. W do
not agree, and our reasoning for arriving at this concl usion

foll ows.



Appeal No. 99-0257 Page 5
Application No. 08/728,909

It is axiomatic that the test for obviousness is what the
conbi ned teachings of the prior art would have suggested to one
of ordinary skill in the art. See In re Keller, 642 F.2d 413,
425, 208 USPQ 871, 881 (CCPA 1981). In establishing a prina
faci e case of obviousness, it is incunbent upon the exam ner to
provi de a reason why one of ordinary skill in the art would
have been led to nodify a prior art reference or to conbi ne
reference teachings to arrive at the clainmed invention. See Ex
parte C app, 227 USPQ 972, 973 (Bd. Pat. App. & Int. 1985). To
this end, the requisite notivation nust stem from sone
teachi ng, suggestion or inference in the prior art as a whol e
or fromthe know edge generally avail able to one of ordinary
skill in the art and not fromthe appellant’'s disclosure. See,
for exanple, Uniroyal, Inc. V. Rudkin-Wley Corp., 837 F.2d
1044, 1052, 5 USPQ2d 1434, 1052 (Fed. Cir.), cert. denied, 488
U S 825 (1988). The Estevez structure has in comon with the
appel lant’s invention the feature that the pivot bar is nounted
on a set of hinge leaves at a point that is inwardly spaced
fromthe end of the first ranp so that the other hinge |eaves,

whi ch extend beyond the end of the adjacent second ranp,
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interface with the underside of the first ranp to limt the
pi vot al novenent between the two ranps (colum 2, line 24 et
seq.). The apertures in both sets of hinge | eaves through
whi ch the pivot pin extends are, in the |anguage of claim 10,
“positioned directly adjacent an end,” that is, none are
positi oned “between” the first and second ends, in the sense of
the appellant’s invention. It also is inportant to note that
the hinge | eaves (54 & 56) do not extend fromend to end al ong
the length of the ranps and, since there is no explanation to
the contrary in this reference, would appear to provide very
limted, if any, longitudinal strengthening to the ranps.
Goeser discloses a ranp (18) that slides out from under
the bed of a truck. The ranp deck (71) is provided with a
plurality of longitudinal bars (74) extending fromend to end
for the purpose of adding strength to the structure. The
slidable ranp is not pivotally connected to another ranp or the
li ke, and there are no apertures in the strengthening bars for
receiving a pivot bar or other such connection.

The nere fact that the prior art structure could be

nodi fi ed does not make such a nodification obvi ous unl ess the
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prior art suggests the desirability of doing so. See In re
Gordon, 733 F.2d 900, 902, 221 USPQ 1125, 1127 (Fed. Gir
1984). It is our view that even assum ng, arguendo, that it

woul d have been obvious to provide the Estevez ranp systemwith
end to end | ongitudinal strengthening bars, it would not have
been obvious to nodify Estevez in such a manner as to net the
terms of claim10. |In particular, we fail to perceive any
teachi ng, suggestion or incentive in either of the references
whi ch woul d have | ed one of ordinary skill in the art to
conbi ne the functions of the hinge | eaves of Estevez and the
support bars of Goesser into a single elenent, and to | ocate
one of the sets of pivot bar receiving apertures “between” the
ends of the support bars rather then “directly adjacent” the
ends, as is taught by Estevez. From our perspective, the only
suggestion for conbining these two references in the nmanner
proposed by the examner is found in the |uxury of the

hi ndsi ght accorded one who first viewed the appellant’s

di scl osure. This, of course, is inpermssible. Inre Fritch,

972 F.2d 1260, 1266, 23 USPRd 1780, 1784 (Fed. Cir. 1992).
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It is our opinion that the teachings of Estevez and
Goesser fail to establish a prina facie case of obvi ousness
with regard to the subject matter of claim 10, and we therefore
will not sustain the rejection of this claimon this basis, or
of clains 2, 4 and 6-8, which depend therefrom

The deficiencies in the basic conbination of references
are not alleviated by additionally considering the teachings of
the other applied references. W therefore also will not

sustain either of the other rejections.
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SUMVARY
None of the rejections are sustained.

The decision of the exam ner is reversed.

REVERSED

JOHN F. GONZALES
Adm ni strative Patent Judge
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