The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
clainms 37 and 42-48, which are all of the clains remaining in
the application. |In the exam ner’s answer, the exam ner
indicates clains 43 and 46 to be all owabl e (page 3). Thus,

the clains before us are clains 37, 42, 44, 45, 47 and 48.
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THE | NVENTI ON

The appellants claima solution for flash-spinning
plexifilimentary filmfibril strands of a fiber-formng
crystalline polyolefin. The solution contains at |east one
char ge-i nprovi ng conpound whi ch, the appellants state, is for
provi ding satisfactory electrostatic web chargi ng performance
of a flash spun plexifilinmentary filmfibril web at acceptable
charge currents using and an environnental ly suitable sol vent
(specification, page 3, lines 8-11). Cdaim37 is
illustrative:

37. A solution for flash-spinning plexifilamentary
filmfibril strands of a fiber-formng crystalline
pol yol efin, said solution consisting essentially of
8 to 35 weight percent of the polyolefin and 92 to
65 wei ght percent of a spin liquid conprising a

m xture of at |east one saturated C,-C, hydrocarbon
and at | east one charge-inproving conpound bel ongi ng
to one of groups A and B,

wherein group A conprises conpounds that have an
at nospheric boiling tenperature of |ess than 100°C
and consi sts of one of carbon dioxide,
hydr of | uor ocar bons, hydrochl orof | uor ocar bons,
per fl uoro-carbons, al cohols, aliphatic ketones, and
pol ar solvents; and

wherein group B consists of compounds not |isted
in group Athat are within the follow ng categories
of conpounds:
conpounds of the types listed in group A

2



Appeal No. 1998-3094
Application No. 08/550, 968

except having atnospheric boiling tenperatures
of at |east 100°C; hal ogen gases; acid halides;
hal ocarbons that are not listed in group A

hydr oxyl i ¢ conpounds, ethers, carboxylic acids;

esters; sul fur conpounds; non-aliphatic ketones;
al dehydes; nitro conpounds; nitrogen oxides;
nitriles; ammonia; am nes; am des; and hal ogenat ed
derivatives of the above conpounds which do not
al ready contain a hal ogen at om
such that said spin liquid conprises at | east
0.1 ppm of charge-inproving conpounds, up to ten
wei ght percent of group A charge-inproving
conpounds, and |l ess than seventy-five wei ght percent
of group B charge inprovi ng conpounds.
THE REFERENCE
Shin et al. (Shin) 5, 147, 586 Sep. 15,
1992
THE REJECTI ON

Clains 37, 42, 44, 45, 47 and 48 stand rejected under 35
U S.C. 8 103 as being unpatentable over Shin.?
OPI NI ON
W affirmthe aforenentioned rejection.

The appellants state (brief, page 3) that independent

1 An obvi ousness-type doubl e patenting rejection of claims 37 and 42-48
over clains 1-19 of Shin and a rejection of clains 37 and 42-48 under 35
U S.C 8 103 over Shin in viewof U S 3,387,326 to Hollberg et al. are
wi thdrawn in the exam ner’s answer (page 3).
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clainms 37 and 42 do not stand or fall together, but make no
separate argunent regarding the patentability of these clains.
The appellants al so state that dependent clains 44, 45, 47 and
48 stand or fall separately, see id., but do not provide an
expl anation as to why the appellants consider these clains to
be separately patentable over the Shin reference taken al one.
Accordingly, we limt our discussion to one claim i.e., claim
37. See In re Cchiai, 71 F.3d 1565, 1566 n.2, 37 USPQ2d 1127,
1129 n.2 (Fed. Cir. 1995); 37 CFR § 1.192(c)(7)(1995).

The appellants’ clains require that the polyolefinis
crystalline. The term*“crystalline polyolefin” is not defined
in the appellants’ specification. One of the two polyol efins
whi ch the appellants di sclose as being typically used in their
solution is polyethylene (specification, page 5, |ines 19-20),
which is a semcrystalline polynmer having a crystallinity of
35-80% 2 Accordingly, we consider polyethyl ene honopol yners,
in general, to fall within the scope of “crystalline
polyolefin” as that termis used by the appellants.

Shin discloses a solution for flash-spinning

2 See 17 Kirk-Othmer Encycl opedia of Chemical Technol ogy 708, 728 (John
Wley & Sons 4" ed. 1996).
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plexifilimentary filmfibril strands of a fiber-formng
polyolefin (col. 2, lines 52-53). In figures 1, 3 and 4, the
solution contains 22 wt % pol yet hyl ene, which falls within the
appel l ants’ range of 8-35 wt% and 78 wt % of a

pent ane/ co-sol vent spin liquid (co. 5 lines 7-16), which
falls within the appellants’ range of 92-65 wt% The
co-solvents in figures 1, 3

and 4 are, respectively, nethanol, HFC 134a (a hydrofl uoro-

carbon), and carbon dioxide. Al of these co-solvents are in
t he appellants’ group A % and the percentage of each co-
solvent in the spinliquidin figures 1, 3 and 4 is 10 W%
Thus, the solutions used to obtain Shin's figures 1, 3 and 4
anticipate the solution recited in the appellants’ claim 37.
The solution in the appellants’ claim37 also is
anticipated by the solutions in Shin's exanples 7-9 (table 2).
Each of these solutions contains 22 wt % pol yet hyl ene and 78
wt % pent ane/ co-sol vent spin liquid, 10 wt% of which is carbon

di oxi de.

3 Shin teaches that the co-solvents have atnospheric boiling point
tenperatures which are less than 100°C (col. 6, lines 25-29).

5



Appeal No. 1998-3094
Application No. 08/550, 968

The appel lants argue that their clains have been limted
to certain charge inproving conpounds which are |less than 10%
of the total spin liquid (brief, page 4). The clained
solution actually includes up to 10 wt % of at | east one group
A conpound, not less than 10 wt% As di scussed above, Shin
di scl oses group A conpounds present in an anmount of 10 wt %

The appel lants argue that Shin’s spin |iquids nust
contain nore than 10 wt % co-solvent in order for Shin's goa
of increasing the cloud point by at |east 200 psig to be
reached
(brief, page 4).% The solution in the appellants’ claim37 is
anticipated by the disclosed Shin solutions discussed above
regardl ess of whether they are capable of producing Shin's
desired cl oud point increase.

Mor eover, al though Shin teaches that the anobunt of co-
sol vent nust be greater than 10 wt % and nust be sufficient to
rai se the cloud point by 200 psig (col. 3, lines 4-10 and 42-
47; col. 4, lines 24-30), the disclosure that an anount of co-

sol vent of 10 wt % produces the desired cloud point increase

4 This argument is not factually correct because as shown in Shin's
figures 1, 3 and 4, addition of 10 wt % of the co-solvent increases the cloud
poi nt by 200 psig or nore.
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(figures 1, 3 and 4) would have fairly suggested, to one of
ordinary skill in the art, use of 10 wt % co-sol vent even
t hough this amount is not greater than 10 wt%  Thus, Shin
woul d have rendered the appellants’ clainmed solution prima
faci e obvious to one of ordinary skill in the art.

Because anticipation is the epitone of obviousness, see
In re Skoner, 517 F.2d 947, 950, 186 USPQ 80, 83 (CCPA 1975);
In re Pearson, 494 F.2d 1399, 1402, 181 USPQ 641, 644 (CCPA
1974), and further because a prinma facie case of obvi ousness
has been established which has not been effectively rebutted

by the appellants, we affirmthe exam ner’s rejection under 35

U S C § 103.

DECI SI ON
The rejection of clains 37, 42, 44, 45, 47 and 48 under
35 U S.C 8 103 over Shin is affirned.

AFFI RVED
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