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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clains 1 through 9, which are all of the clains

pending in this application.
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W AFFI RM | N- PART.

The appellant's invention relates to a nethod and an
apparatus for nonitoring the heart rate of a person. An
under st andi ng of the invention can be derived froma reading
of exenplary clainms 1 and 2 which appear in the appendix to
appel lant's substitute brief filed August 1, 1997 (Paper No.
9).

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Brink et al. (Brink) 4,788, 983 Dec. 6,
1988
Crossing et al. (Crossing) 5, 458, 548 Cct. 17,
1995

(filed Nov. 29,
1993)
The appeal ed clains stand finally rejected under 35
US C 8 103(a) on the foll ow ng grounds:
(1) dainms 1, 3, 5, 7 and 9, unpatentable over Crossing; and

(2) Udainms 2, 4, 6 and 8, unpatentable over Crossing in view

of Bri nk.

Rej ection (1)
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In accordance with 37 CFR 8 1.192(c)(7), we have sel ected
claim1l as the representative claimfromthe appellant's
grouping of clains 1, 3, 5, 7 and 9 to decide the appeal on
this rejection under 35 U S.C. 8 103. See page 9 of the
appel l ant’ s substitute brief.

Crossing discl oses an exercise device including a
m croprocessor 30 programmed to determne a mnimum and a
maxi mum heart rate limt for the user based on a desired
exercise level and the age of the user. The device includes a
keyboard 15 and liquid crystal display 14 (Figure 8).

Crossi ng expl ains the node of operation of the device as
fol | ows:

When a user is about to commence an exerci se,
after turning the nmachihe [sic] on, the LCD
transmts a nmessage "ENTER MODE." The user then sets
the node 1, 2, 3 or 4, (or 5 for nore specific
paranmeters which may be adjusted to suit an
i ndividual's requirenents) and presses an ENTER
button. The next nmessage on the LCD 14 is asking the
age of the user, that is entered and again the ENTER
button is depressed. The next nessage on the LCD
will be to identify the training tine and if, for
exanple, it is ten mnutes the user presses "10" and
then enters that again by depressing the ENTER
button. The next message on the screen is to press
the START button and when that is pressed, the
screen will show on the top line the training node,
age, heart rate range (which it will calculate on
t he abovenenti oned fornula) and as the exercise
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commences the actual heart rate of the user. The
timer in the mcroprocessor will then "stopwatch" by
counting down from10 to O whilst within the

sel ected heart rate range. The nunber of inpul ses
will record the "di stance” which is a proportion
thereof. If the user noves out of this range, the
LCD will freeze, as nentioned above, or optionally
wi || cause the audio beeper alarmto sound. (Col.

4, line 50 through col. 5, line 4, enphasis added)

Wth regard to the “abovenentioned formula,” Crossing
teaches that:

The maxi mum heart rate reconmended for a user
can be cal cul ated as 220 | ess the age, so that
for exanple a person aged 60 shoul d not exercise
with a heart rate beyond 160, even if he is very
fit. That heart rate range needs to be reduced
as the perceived fitness of the user dimnishes,
as said, into one of five nodes. These are
identified as node 1, node 2, node 3, node 4 and
node 5. However, the effectiveness of exercising
with the aid of this invention can be di m nished
if the heart rate is too low, and therefore
there is a precal cul ated range of heart rates
bet ween m ni nrum and nmaxi nrum wi t hi n whi ch a user
must control his exercise. The mninumfigure is
arbitrarily determ ned, but wthin a range
general ly accepted by health authorities. (Col.
4, lines 23-36)

The exam ner determ ned that Crossing discloses each and
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every step of nethod claim1l, except for the step of “(b)
el ectronically obtaining a target zone consisting of an upper
limt and lower limt of the heart rate based solely on the
person’s age” (enphasis added). |Instead, Crossing teaches the
step of electronically obtaining a target zone consi sting of
an upper Iimt and lower |imt of the heart rate based on (1)
the perceived fitness of the user, identified as a “node,” and
(2) the age of the user. However, the exam ner stated that
“one of ordinary skill in the art would interpret the Crossing
I nvention as having the ability to have only one node. That
i's, only an obvious nodification would be needed; one where
unnecessary steps woul d be avoided thus yielding sinpler
operability.”
(Answer, page 4)

In evaluating references it is proper to take into
account not only the specific teachings of the references but
al so the inferences which one skilled in the art woul d

reasonably be expected to draw therefrom |In re Preda, 401

F.2d 825, 826, 159 USPQ 342, 344 (CCPA 1968). Additionally,
we observe that an artisan nust be presuned to know sonet hi ng
about the art apart fromwhat the references disclose (see |In
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re Jacoby, 309 F.2d 513, 516, 135 USPQ 317, 319 (CCPA 1962))
and t he concl usi on of obvi ousness nay be made from "common
knowl edge and comon sense" of the person of ordinary skill in

the art (see In re Bozek, 416 F.2d 1385, 1390, 163 USPQ 545,

549 (CCPA 1969)). Moreover, skill is presuned on the part of
those practicing in the art, not the converse. See In re

Sovi sh, 769 F.2d 738, 743, 226 USPQ 771, 774 (Fed. Cir. 1985).

Appel | ant acknow edges that fornulas were known in the
art prior to his invention for calculating a heart rate range
for an individual of average physical fitness based solely on
the individual’s age (see, for exanple, the substitute brief,
page 3, lines 1-9). Crossing uses such a conventional formula
to obtain a heart rate range, but varies the range to suit the
percei ved fitness of the individual user. |In other words,
Crossing provides a refining feature which allows the user to
tailor the exercise session to his or her particular physica
condition, rather than to the specific fitness |evel upon
whi ch the conventional fornmula is based. Thus, even in the
absence of any specific teaching by Crossing that a heart rate
range nmay be obtained with the disclosed apparatus and net hod
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wi thout inputting an exercise node representing the fitness of
the user, we are satisfied that it would have been obvious to
one of ordinary skill in the art at the tine appellant nade
his invention to have elimnated the step of entering a
fitness/ exerci se node in the apparatus and nethod taught by
Crossing in order to obtain a target zone or heart rate range
for a user of average fitness based solely of the user’s age.
In this regard, we view the proposed nodification of Crossing,
that is, the elimnation of the step of entering a fitness
node, as the elimnation of a feature along with its attendant
advantage. It is well settled that it is a matter of

obvi ousness for one of ordinary skill in the art to elimnate
a feature of the prior art along with its attendant advant age.

In re Thonpson, 545 F.2d 1290, 1294, 192 USPQ 275, 277 (CCPA

1976); ln re Larson, 340 F.2d 965, 969, 144 USPQ 347, 350

(CCPA 1965); In re Keegan, 331 F.2d 315, 319, 141 USPQ 512,

515 (CCPA 1964). In addition, a person of ordinary skill in
the art woul d have recogni zed that the proposed nodification
to Crossing would have resulted in a sinpler circuit and

software, thus, in a |ess expensive overall system Cost and
sinplicity are factors that inherently notive nodification or
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conmbi nation of prior art references. See Mdttorola, Inc. v.

Interdigital Tech. Corp., 121 F.3d 1461, 1472, 43 USPQRd 1481,

1489 (Fed. Cr. 1997).

The argunents advanced in the brief relative to the
obvi ousness rejection based on Crossing al one (pages 9-12) do
not convince us that the examner erred in rejecting claiml
under
35 U S.C. § 103.

We are not persuaded by appellant’s argunent (page 10)
that the present invention provides a nmuch sinpler nmethod and
apparatus which allows it to be used in portable nonitors.
First, there is nothing in the nethod of claim1 limting the
nmethod to only portable nonitors. Thus, appellant is arguing
a feature or limtation that does not appear in the claim
Second, while claim1l nmay appear sinple, it contains the
transitional term"conprising,” which is inclusive or
open- ended and does not exclude additional, unrecited el ements

or method steps.

Appel | ant al so argues (pages 11 and 12) that the exam ner

has m sinterpreted Crossing as having only one node. However,
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t he exam ner did not suggest that Crossing could be so
interpreted. Rather, the exam ner concluded that it would
have been obvious to a person of ordinary skill in the art to
nodi fy the nethod disclosed in Crossing by elimnating the
step of entering a fitness node and, thus, providing a heart
rate target zone based solely on a person’s age. For the
reason di scussed above, we agree with the exam ner.

Furthernore, Crossing explicitly teaches that the user
does not have to enter an exercise tinme, in which case “the
unit tinmes up and not down” (col. 5, lines 44-46). Even if
time is entered after age is entered, it plays no part in the
cal cul ation of the target heart zone in Crossing.

For the above reasons, the exam ner's rejection of claim
1 is sustained. Appellant has grouped clains 1, 3, 5, 7 and 9
as standing or falling together. Thereby, in accordance with
37 CFR 8 1.192(c)(7), clainms 3, 5, 7 and 9 fall wth claim1.
Thus, it follows that the exam ner's rejection of clains 3, 5,

7 and 9 under 35 U . S.C. § 103 is al so sustai ned.

Rej ection (2)
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I ndependent claim?2 is directed to a nethod for

nmonitoring the heart rate of a person including, inter alia,

the steps of:

(b) electronically obtaining a target zone

consi sting of an upper limt and lower limt of the
heart rate based on the person’s age; and

(c) issuing a signal when the heart rate is outside
the target zone, wherein at |east one of the upper
limt and the lower limt is selectively changeable
by the person after obtaining the target zone in

step (b). (Enphasis added).

Claim4 is indirectly dependent on claim1 and contains

t he same “wherein” clause as claim 2.
I ndependent claim6 is directed to an apparatus! for
nmonitoring the heart rate of a person including

nmeans for displaying the neasured heart rate,
wherei n the di splaying nmeans i ncludes el ectronic
circuitry for setting a target zone having an upper
heart rate |limt and a |lower heart rate |limt based
solely upon inputted age of the person, wherein the
di splaying neans is configured to allow sel ective
change of the target zone after setting the target
zone based upon inputted age. (Enphasis added)

Caim8 is indirectly dependent on claimb5 and contains

the sane “wherein” clause enphasi zed above in claim6é.

! daim6 actually reads “[a]n apparatus apparatus for nonitoring” This
informality is worthy of correction upon return of the application to the
jurisdiction of the exam ner.
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The exam ner acknow edges (Paper No. 2, pages 2 and 3)
that Crossing does not teach or suggest either a method step
or any apparatus by which the user may sel ectively change the
upper heart rate and/or the |lower heart rate limts after the
limts are cal cul ated by m croprocessor 30. The exam ner
describes Brink as having the ability to input via a keyboard
the upper and lower rate limts and takes the position that:

[t]o change [the upper limt and the lower limt] is

anal ogous to inputting theminitially. To have such

a feature in the invention of Crossing would have

been seen to have been desirabl e and obvi ous since

such a feature allows greater flexibility and

therefore applicability to a greater nunber of

patients who do not fit into the standard heart rate

ranges.

(O fice action, dated 5/23/96, pg. 3)

Qur review of Brink reveals that the reference discloses
an apparatus which allows an entertai nnent device, e.g., a
portable radio, to play only so long as the user's heart rate
lies within a range of heart rates. EKG signals are picked up
by suitably placed el ectrodes 32, 34, anplified, filtered,

shaped and applied in one arrangenent to a progranmabl e

m croprocessor 208 (Fig. 3) and in another arrangenent to a
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linear circuit phase |ock | oop and wi ndow conparator (Fig. 2).
In each instance, a determnation is nmade as to whether the
user's heart rate is between a lower limt of effective
exercise and an upper |limt of safe exercise. Wen the heart
rate is outside the limt, the entertai nnent device is
rendered i noperative, thus providing an incentive to tailor
the | evel of exertion so that the heart rate will lie within
the desired range. The upper and |l ower heart rate limts are
manual |y set by the user via a keypad, thunb wheels, dip
switches or the like (col. 4, lines 11-16 and 25-29).

Li ke appellant, we find no teaching or suggestion in
Brink of either (1) a displaying neans including electronic
circuitry for setting a target zone having an upper heart rate
limt and a | ower heart rate limt based upon inputted age of
the person and configured to allow sel ective change of the
target zone after setting the target zone based upon inputted
age or (2) electronically obtaining a target zone consisting
of an upper limt and lower limt of the heart rate based on
the person’s age, wherein at |east one of the upper |imt and
the lower Iimt is selectively changeable by the person after
obtai ning the target zone. Considering the conbi ned teachings

-12-



Appeal No. 1998-2825
Application No. 08/595, 282

of Crossing and Brink, it is our opinion that Brink, at best,
woul d have suggested replacing Crossing’ s electronic circuit
and software for determ ning the upper and |l ower heart rate
limts based on a general fitness |level and age with a sinple
keypad for nmanually setting the upper and lower limts. Like
appel lant, we find no disclosure in Brink which would have
notivated an artisan to add to Crossing’ s disclosed apparat us
a neans for adjusting the upper and | ower heart rate limts
after being initially set electronically in response to the
user’s age.

Since all the Iimtations of clainms 2, 4, 6 and 8 are not
taught or suggested by the conbi ned teachings of Crossing and

Brink, the exanminer has failed to establish a prina facie case

of obvi ousness. Accordingly, we wll not sustain the
st andi ng

8§ 103 rejection of clainms 2, 4, 6 and 8.

SUMVARY
The rejection of clains 1, 3, 5, 7 and 9 under 35 U S. C
8 103 as bei ng unpatentable over Crossing is affirned.

The rejection of clains 2, 4, 6 and 8 under 35 U. S.C. §
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103 as bei ng unpatentable over Crossing and Brink is reversed.

The decision of the examner is affirned-in-part.
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No tinme period for taking any subsequent action in

connection with this appeal nay be extended under 37 CFR

§ 1.136(a).

AFFI RVED- | N- PART

LAVRENCE J. STAAB
Adm ni strative Patent Judge

JEFFREY V. NASE
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

JOHN F. GONZALES
Adm ni strative Patent Judge
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