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This is a decision on an appeal under 35 U.S.C. § 134

fromthe final rejection of claims 1-21, all of the clains
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pending in the application. The clainms on appeal are directed

to a nmethod for making a bulky tissue sheet. Claim1, the

sol e i ndependent claim is illustrative and reads as foll ows:
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Claiml1l. A nmethod for making a bulky tissue sheet conpri sing:
(a) depositing an aqueous suspension of papermaking fibers
onto a formng fabric to forma wet tissue web, said

paper maki ng fi bers conprising at |east about 10 dry wei ght
percent nodified wet-resilient fibers selected fromthe group
consisting of chemcally cross-linked cellulose fibers, heat-
cured cellulosic fibers, nmercerized fibers and sul fonated pulp
fibers; (b) partially dewatering the wet web to a consi stency
of about 15 percent or greater; (c) conpressing the partially
dewatered web in a high intensity extended nip press to
further dewater the web to a consistency of about 35 percent
or greater; and (d) final drying the web, wherein the Bul k of
t he dewatered web prior to final drying is greater than (-
0.02C + 3.11), wherein "C' is the consistency of the web

| eaving the high intensity extended nip press, expressed as
percent dryness, and Bulk is expressed as cubic centineters
per gram

The references relied upon by the exam ner are:

Wel don 4,551, 199 Nov. 05, 1985
Kl owak 4,849, 054 Jul. 18, 1989
Steiner et al. 5, 393, 384 Feb. 28, 1995
Bl uhm et al. 5,556, 511 Sep. 17, 1996
Schauman GB 1,212,473 Nov. 18, 1970

(Published Great Britain Application)

The followi ng rejections are at issue in this appeal:

(1) Clains 1-15 are rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Bl uhm

(2) Clains 1-21 are rejected under 35 U.S.C. § 103 as
bei ng unpatentabl e over Steiner in view of Bluhmand GB '473,

Kl owak or Wel don.
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Di scussi on

The clainmed invention relates to a nmethod for using the
“wet - pressing” nmethod to produce high bulk tissue. According
to appellants, there are two distinct drawbacks in using the
"wet - pressing” nmethod to produce tissue products
(Speci fication, pp. 1-2).

First, pressing the tissue web while wet densifies
the web significantly. As the web is dried, the

dri ed sheet retains this high density (Iow bul k)
until it is creped. Creping is necessary to attenpt
to undo what the wet-pressing has done to the sheet.

A second drawback, shared by conventional wet-
pressing and through-air-drying processes is the
hi gh energy costs necessary to dry the web from a
consi stency of about 35 percent to a final dryness
of about 95 percent. This second drawback has
recently been addressed in the manufacture of high
density paper products by the advent of the high
intensity extended nip press. This device enploys
an extended nip length and heat to nore efficiently
dewater the wet web up to exit consistencies of
about 60 percent. Such devices have been
successful ly used for maki ng paperboard, but have
not been used to nake | ow density paper products
such as tissues because the high pressures and
| onger dwell tinmes in the extended nip press serve
to further densify the sheet beyond that experienced
by conventional tissue wet-pressing nmethods. This
increase in density is detrinmental to the quality of
the resulting tissue products because crepi ng cannot
conpl etely overconme the added increase in sheet
density.
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Appel l ants are said to have di scovered that
(Specification, p. 2):

[ T he reduction in bulk associated with wet-pressing

can be substantially reduced by incorporating into

the web certain fibers which have been found to

greatly dimnish web densification when subjected to

t he high pressures necessary for dewatering with

hi gh intensity extended nip presses. As a

consequence, high intensity extended nip presses can

be used to dewater tissue webs w thout the

her et of ore adverse consequence of inparting a high

degree of densification to the web.

The "certain fibers" referred to above are "nodified wet-
resilient"” fibers. Exanples include chemcally cross-Iinked
cellulosic fibers, heat-cured cellulosic fibers, mercerized
fibers and sul fonated pulp fibers. See Specification, p. 3.

The nmethod of claim 1l uses papermaking fibers conprising
"at | east about 10 dry wei ght percent nodified wet-resilient
fibers selected fromthe group consisting of chemcally cross-
l'i nked cellul ose fibers, heat-cured cellulosic fibers,
mercerized fibers and sulfonated pulp fibers.” The nethod
conprises the steps of (1) depositing an aqueous suspension of
papermaki ng fibers onto a formng fabric to forma wet tissue

web, (2) partially dewatering the wet web to a consi stency of

about 15 percent or greater, (3) conpressing the partially
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dewatered web in a high intensity extended nip press to
further dewater the web to a consistency of about 35 percent
or greater, and (4) finally drying the web. Prior to final
drying, the "bul k"™ of the dewatered web is greater than (-
0.02C + 3.11), wherein "C'" is the consistency of the web
| eaving the high intensity extended nip press, expressed as
percent dryness, and "bul k" is expressed as cubic centineters
per gram

The first rejection under 35 U S.C. §8 103 is based solely
on Bluhm The invention disclosed in Bluhmrelates to a
process for drying paper webs using a nip press. The process
is said to achieve a high drying capacity while al so achieving
a high volume or high density paper quality (col. 1, lines 61-
64). The exam ner explains (Answer, p. 3):

The steam fl ashes off the web exiting the nip of the

ext ended nip press thereby increasing the volune and

softness of the paper web. The water is renmpved to

the extent of at |east 60% dry weight, i.e., 60%

consi stency. Specific enbodi nrent nmentioned in

colum 2 dries the paper web to a dry wei ght or

consi stency greater than 80% The cl ai med bul k

woul d have been an obvi ous optim zation of the

pressure and tenperature conditions in the press

zone and hence the steam pressure which acts to

expand the web, see for exanple claim1 of Bl uhm et
al .
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The exam ner recognizes that the process disclosed in
Bl uhm does not use appellants’ clainmed “nmodified wet-resilient
fibers,” but nonethel ess concludes (Answer, p. 3):

The use of the nodified wet resilient fibers as

cl ai med woul d have been obvious in Bluhmet al since

these fibers are well known in the art to inmprove

t he bul k and/softness of the absorbent tissue

product as evidenced by admtted state of the prior

art on pages 3, 7 and 8 of the instant

speci fication.

To the extent that appellants recognize that "nodified
wet-resilient fibers" are known in the art, absent appellants’
di scl osure of their own invention, there would have been no
reason to expect that using "nodified wet-resilient fibers" in

a "wet-pressing” nmethod such as disclosed in Bl uhm woul d

result in the clained bulk. See In re Dow Chem , 837 F.2d

469, 473, 5 USPQ2d 1529, 1531 (Fed. Cir. 1988) (under 35

U S.C. 8 103, both the suggestion and the expectation of
success nust be founded in the prior art). |Indeed, the

di scussion at pages 7 and 8 of the specification relates to
the use of “nodified wet-resilient fibers” in appellants’
claimed process. It is in this context that appellants

di scl ose that these fibers inprove the bul k of webs partially
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dewatered in a high intensity extended nip press. See
Specification, p. 9.

Therefore, in view of the record before us, the rejection
based on Bl uhm appears to be nothing nore than a hindsi ght

reconstruction of the clainmed invention. See In re Gorman,

933 F.2d 982, 986-87, 18 USPQd 1885, 1888 (Fed. Cir. 1991)
(in a determ nation of obviousness under 35 U.S.C. 8§ 103, it
is inperm ssible to engage in a hindsight reconstruction of
the clainmed invention, using the applicant's structure as a
tenpl ate and selecting elenents fromthe references to fill
the gaps). For this reason, the rejection is reversed. See

In re Qetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed.

Cir. 1992) (the exam ner bears the initial burden of

presenting a prima facie case of unpatentability).

The second rejection under 35 U.S.C. §8 103 is based on
Steiner in view of Bluhmand GB ‘473, Klowak or Wl don.
Steiner is said to disclose a nmethod for producing tissue
paper using an extended nip press to dewater the tissue web.
See Answer, p. 4. However, as pointed out by appellants, the
St ei ner process does not use “nodified wet-resilient fibers.”
See Brief, p. 3. GB ‘473, Klowak and Wel don fail to cure the
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deficiencies of Steiner and Bluhm See Answer, p. 4 (“it is
well known to enploy velocity differential web transfer to
achieve further increases in the bulk as well as the
extensibility of web prior to final drying as evidenced by GB
1,212,473, Klowak or Weldon.”). Therefore, this rejection is

al so reversed.

Concl usi on

The rejection of claims 1-15 under 35 U. S.C. § 103 as
bei ng unpatentable over Bluhmis reversed. The rejection of
clainms 1-21 under 35 U.S.C. § 103 as being unpatentable over
Steiner in view of Bluhmand GB ‘473, Klowak or Weldon is

reversed.

REVERSED
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ADRI ENE LEPI ANE HANLON
Adm ni strative Patent Judge

)
)
)
)
)
) BOARD OF PATENT
CHARLES F. WARREN ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
)
)
)
)
)

ROMULO H. DELMENDO
Adm ni strative Patent Judge

ALH: | p
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