THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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KIMIN, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-
14, all the clainms in the present application. Caim1lis

illustrative:
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1. Agueous, spray-resistant foam (S) produced by
mechani cal foam ng of a correspondi ng agueous conposition (W,
wherei n the aqueous phase conpri ses

(A) a curable polynmer system which consists of 30 to

100% by wei ght of (U an iononeric pol yurethane
cont ai ni ng pol yet her and/ or pol yesterether chains or
a m xture of said ionomeric polyurethanes

and optionally

(P) one or nore further polyners curable at |east
together with (U

and (B) at least one foamstabilizer

and the liter-weight of (S) at 20EC and nor nal
pressure is in the range of 400 to 700 g.

In the rejection of the appeal ed clains, the exani ner

relies upon the follow ng references:

Bocks et al. (Bocks) 4,029, 534 Jun. 14, 1977
Rei schl et al. (Reischl) 4,184,990 Jan. 22, 1980
Or et al. (Or) 4, 690, 953 Sep. 1, 1987

Appel l ants' clainmed invention is directed to an aqueous,
spray-resi stant foam wherein the aqueous phase conprises an
i onomeri c pol yuret hane contai ni ng pol yet her and/ or
pol yesterether chains and a foamstabilizer. According to
page 1 of the present specification, the foamof the present
invention "can be applied in the formof foameven with

conventional spray-apparatuses (in particular spray-guns) and
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al so after drying the foamstructure is substantially
mai nt ai ned" (paragraph 3).

Appel l ants submt at page 2 of the principal brief that
"[t]he clainms on appeal can be grouped as one."” Accordingly,
all the appealed clains stand or fall together with claiml.

Appeal ed clains 1-14 stand rejected under 35 U. S. C
8§ 102(b) as anticipated by or, in the alternative, under
35 U.S.C. 8 103 as being unpatentabl e over either Bocks,

Rei schl or Orr.

Upon careful consideration of the opposing argunents
presented on appeal, we will sustain the exam ner's rejection
of the appealed clains to the extent it is based upon the
di scl osure of Bocks. We will not sustain the examner's
rej ections based upon Reischl or Orr.

Considering first the rejection over Bocks, Bocks
di scl oses a foam conpri sing an aqueous phase containing a
curabl e i ononeric pol yuret hane conprising polyesterether units
and a foamstabilizer. While appellants contend that Bocks
di scl oses pol yester urethanes, "unlike the pol yether- or
pol yest er et her - cont ai ni ng pol yur et hanes characteri zing the
foanms of the present invention" (page 3 of principal brief),
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t he exam ner has nmade the factual determ nation that Bocks

di scl oses "the use of tri and tetraethylene glycol and 1,6
hexandi ol in the maki ng of polyesters and pol ycarbonates which
neets the clained limtation of the pol yurenethane havi ng

pol yesterether clains [sic, chains] (col. 5, lines 45-50)"
(page 5 of Answer). Since appellants have not chall enged this
finding of the examner in either their principal or reply
briefs on appeal, we will accept the exam ner's finding as
fact. |n re Fox, 471 F.2d 1405, 1407,

176 USPQ 340, 341 (CCPA 1973); ln re Kunzmann, 326 F.2d 424,

425 n. 3, 140 USPQ 235, 236 n.3 (CCPA 1964). Al so, the foam of
Bocks' EXAMPLE 1 has a density of about 600 to 700 g/liter,
which range falls directly wwthin the clainmed density range of
400 to 700 g/liter. Consequently, although Bocks does not
descri be the disclosed foamas spray-resistant, we find that,
since the foam of Bocks conprises the sane conponents and has
the sane density as the clained foam it is reasonable to
conclude that the foam of Bocks is al so spray-resistant, at

| east to the unspecified degree clained by appellants.
Appel I ants have proffered no evidence which presents a

conpari son between foans fairly taught by Bock and foans
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wi thin the scope of the appeal ed clains which serves to rebut
t he reasonabl e inference that the foam of Bocks is spray-

resistant. See In re Spada, 911 F.2d 705, 708,

15 USPQ2d 1655, 1658 (Fed. Cir. 1990); ln re Best, 562 F.2d

1252, 1255, 195 USPQ 430, 433 (CCPA 1977). Al so, as noted by
t he exam ner, appellants have not defined the clained
property, spray-resistant, in any quantitative ternms such that
any spray resistance exhibited by the foans of Bocks woul d
meet the claimlimtation.

Turning to the separate rejections over Reischl and O,
t he exam ner has commtted the reversible error of not
recogni zing and giving consideration to a claimlimtation,
nanmely, the recited density of the foamof 400 to 700 g/liter.
To wit, the exam ner states at page 6 of the Answer that "the
clainms are devoid of density Iimtations" and "the clains are
not limted to any particular density.” As a result, the
exam ner has not net the initial burden of denonstrating how
Rei schl and O r describe or render obvious the clained
density. As pointed out by appellants, Reischl exenplifies
foanms having a density considerably | ess than the clained
density, whereas Or exenplifies a foamhaving a density, 8
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I bs/ft® (128 g/liter), that is considerably |less than the
cl ai med density.
I n conclusion, based on the foregoing, the examner's

decision rejecting the appealed clains is affirned.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under
37 CFR 8§ 1.136(a).

AFFI RVED

EDWARD C. KIM.IN
Adm ni strative Patent Judge

TERRY J. OWNENS
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

ROMULO DELMENDO
Adm ni strative Patent Judge
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