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TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte YASUH KO HOSOYA,
TOSHI KI  KUROCDA, TATSUHI KO TAKAHASH
AND MUTSUO SEKI YA

Appeal No. 98-0807
Appl i cation 08/ 385, 984!

ON BRI EF

Bef ore MElI STER, FRANKFORT and PATE, Adm nistrative Patent
Judges.

MVEI STER, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal fromthe final rejection of claimb§,

the only claimremaining in the application.

t Application for patent filed February 9, 1995. According to
appel lants, this application is a division of Application 08/ 094,264, filed
July 21, 1993.
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W REVERSE

The appell ants’ invention pertains to an apparatus for
purifying an exhaust gas of an engine, the nature of which is
readi |y apparent from a perusal of claimb5.

A copy of claim5 may be found in the appendix to the

bri ef. The reference relied on by the exam ner is:
Laur ent 4,098, 078 July 4,
1978

Caimb5 stands rejected under 35 U.S.C. § 102(b) as being
antici pated by Laurent. In the final rejection the exam ner
notes Laurent in Figs. 2 and 3 teaches that the air flow from
punp 41 (1) during the “choked operation” is through pressure
controlling val ve 54, heating device 55 and into the exhaust
pi pe via nozzle 52 and (2) thereafter is through valve 49,
check val ve 56, heating device 55 and into the exhaust pipe
via nozzle 52. In the answer the exam ner states that:

The apparent reason for this valving arrangenent 49,

54 is to avoid cooling the catalyst 11 by supplying

unheated air though [sic, through] line 53 during

war mup. Appel l ant argues that there is no

termnation of electric heating by elenment 55 in
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Laurent. Such termnation is inplied by the Laurent

di scl osure that during choked operation, air is

heated by the heater 55 (colum 7, |ines 23-29).

[ Pages 3 and 4.]

W will not support the examner’s position. A prior art
reference anticipates the subject matter of a clai mwhen that
reference discloses every feature of the clained invention,
either explicitly or inherently. 1In re Schreiber, 128 F.3d
1473,

1477, 44 USPQRd 1429, 1431 (Fed. Cr. 1997) and Hazani v.

Int’l Trade Commin, 126 F.3d 1473, 1477, 44 USPQRd 1358, 1361
(Fed. Cir. 1997). As the exam ner appears to recognize, there
is no explicit teaching in Laurent that the heating by el enent
55 is term nated once the choked operation ceases.
Nevert hel ess, the exam ner has taken the position that such
termnation is “clearly inplied” by the fact Laurent states
that air flowis heated by the el enent 55 during choked
operation. Such a position, however, is based on specul ati on.
Laurent is conpletely silent as to whether or not the heating
el ement remains on or is term nated subsequent to the choking

operation. Wile, of course, it is possible that it is
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i nherent in the operation of Laurent’s device that heating by
the elenment 55 is term nated subsequent to the choking
operation as the exam ner theorizes; however, inherency may
not be established by probabilities or possibilities. In re
Celrich, 666 F.2d 578, 581, 212 USPQ 323, 326 (CCPA 1981) and
In re Rijckaert, 9 F.3d 1531, 1534, 28 USPQ2d 1955, 1957 (Fed.

Gr. 1993).

Since each and every feature set forth in claimb5 cannot
be found in Laurent, either explicitly or under the principles
of inherency, we will not sustain the rejection of this claim
under 35 U . S.C. § 102(b).

REVERSED
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