The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI SI ON ON APPEAL

This is a decision on an appeal fromthe final rejection
of claims 1 through 16. The only other clains in the
application, which are clains 17 through 27, stand w t hdrawn

fromfurther consideration by the exam ner.
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The subject matter on appeal relates to an adhesive
conposition for adhering together roofing materials conprising
a rubbery polyner and a conpatible tackifier wherein the
rubbery polynmer conprises a blend of from about 12%or | ess by
wei ght of the total conposition of an ethyl ene-propyl ene-di ene
terpolymer. This conposition results in a peel strength of at
| east 1000 grans/cm at roomtenperature, and at |east 500
grans/cm at 70EC. Further details of this appeal ed subject
matter are set forth in representative independent claim1l
whi ch reads as foll ows:

1. A cured adhesive conposition for adhering together
EPDM roofing materials conprising a) a rubbery pol yner
conprising a blend of (i) fromabout 12% or |ess by wei ght of
the total conposition of an ethyl ene-propyl ene-di ene
terpolymer, (ii) a hal ogenated butyl rubber or a hal ogenated
copol yner of p-nethylstyrene and isobutylene, and (iii)
pol yi sobutyl ene, and b) a conpatible tackifier, said
conposition being fully vulcanized prior to use by heating to
achi eve essentially full crosslinking of the conponents, said
conposition having a peel strength of at |east 1000 grans/cm
at roomtenperature, at |least 500 grans/cm at 70EC, and
support a static load of at |east 300 grans at 70EC.

The reference relied upon by the exam ner as evidence of
obvi ousness is:

Briddell et al. (Briddell) 5,242,727 Sep. 7, 1993

Al of the appealed clains stand rejected under 35 U S. C

8 103 as being unpatentable over Briddell.
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This rejection cannot be sustai ned.

We agree with the appellants that the applied reference
contains no teaching or suggestion of the appeal ed cl aim
requi renent for a rubbery polynmer conprising a blend of from
about 12% or | ess by weight of the total conposition of an
et hyl ene- propyl ene-di ene terpol yner.

As indicated by the appellants on page 4 of the subject
specification and enphasi zed by the exam ner in the answer,
Run 6 in the Exanple 1 table of the Briddell patent discloses
an adhesi ve conposition having a quantity of EPDM rubber
(which corresponds to the here clainmed terpolyner) that is
equal to 16% of the total conposition. According to the
exam ner, “the claimlanguage ‘about 12% EDPM [sic, EPDM is
rendered obvious by the disclosure of about 16% EDPM [ si c,
EPDM at Run 6 of [Briddell’s] Exanple 1" (answer, page 4).
We cannot agr ee.

I n proceedi ngs before the Patent and Trademark O fi ce,
clainms in an application are to be given their broadest
reasonabl e interpretation consistent wwth the specification
and are read in light of the specification as they woul d be

interpreted by one of ordinary skill in the art. 1n re Sneed,
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710 F.2d 1544, 1548, 218 USPQ 385, 388 (Fed. Cir. 1983). As
so interpreted, it is clear that the appeal ed claim

requi renent of “about 12%or | ess” does not enconpass the 16%
EPDM concentration in Run 6 of the Briddell patent. This is
particularly evident in Iight of the appellants’ unanbi guous
di sclosure that their “about 12% or |ess” concentration is an
i nprovenent, vis-a-vis peel strength, over the 16%
concentration of Briddell. Furthernore, we find nothing in
this applied reference which woul d have suggested | oweri ng
patentee’ s 16% EPDM concentration to a |l evel of “about 12% or
| ess” as required by the appeal ed clainms notw thstanding the
exam ner’s contrary view.

In this latter regard, the exam ner states that, “if one
were to fornmul ate the rubbery blend [in Briddell’s
conposition] of equal parts of each and utilize the | ower
anount, i.e., 35% based on the total conposition, then one
woul d have an anount of EPDM based on the total conposition as
that instantly clained” (answer, page 4). W agree with the
appel I ants, however, that patentee’s disclosure contains no
suggestion for such a nodification and specifically no

suggestion of a rubbery blend conprising equal parts of the
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bl end ingredients. Although the exam ner appears to regard
lines 29 through 35 in colum 3 of Briddell as suggesting this
nodi fication (see the paragraph bridging pages 1 and 2 of the
suppl emental answer), we sinply

cannot agree wth this opinion. Fromour perspective, nothing
in this section of patentee’s disclosure would have suggest ed
the nodification in question.

Finally, the exam ner points to the table in Exanple 1 of
Briddell and states that “there appears to be a relationship
establ i shed between the | ow amount of EPDM and the increase in
peel strength” (answer, page 5). This is clearly incorrect,
whil e we appreciate the exam ner’s point that the 16% EPDM
concentration in Run 6 yields the highest roomtenperature
peel strength (which is somewhat bel ow the here cl ai ned
range), it also yields the | owest 70EC tenperature peel
strength (which is far below the here clainmed range). In
addition, a study of the other EPDM concentrations in
patentee’s other Runs (i.e., Runs 1-5 and 7) mlitates against
the examner’s viewpoint that Briddell’s table establishes a
rel ati onship between | ower anounts of EPDM and i ncreased peel

strengt h.
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For the above stated reasons, we cannot sustain the
exam ner’s section 103 rejection of the appeal ed clains as

bei ng unpat ent abl e over Briddell.
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The decision of the exam ner i s reversed.

REVERSED

John D. Smith )
Adm ni strative Patent Judge )
)
)
)
Bradley R Garris ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
Paul Li eber man )
Adm ni strative Patent Judge )
BRG t dI
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