The opinion in support of the decision being entered today was not witten
for publication and is not binding precedent of the Board.
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ON BRI EF*

Before COHEN, NASE, and JENNI FER D. BAHR, Adnini strative Patent
Judges.

NASE, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clains 25 to 41, which are all of the clains

pending in this application.?

1 On August 28, 2000, the appellants waived the oral
hearing (see Paper No. 30) schedul ed for Cctober 11, 2000.

2 The appellants have stated (brief, pp. 5 and 13) that
claim36 is identical to claim30 and shoul d be cancel | ed.
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We REVERSE.
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BACKGROUND

The appellants' invention relates to a nethod of
irradiating a blood product (clains 25 to 38) and a net hod of
nmedically treating a blood product (clains 39 to 41). A copy
of the clains under appeal is set forth in the appendix to the

appel l ants' bri ef.

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed cl ai ns are:

Ryan 2,693, 189 Nov.
2, 1954

Bujan et al. 3, 915, 212 Cct. 28,
1975

( Buj an)

Daly et al. 4,121,714 Cct. 24,
1978

(Daly)

Vazquez 4,526, 404 July 2,
1985

Br own 4,857,713 Aug. 15,
1989

Mripol et al. 4, 866, 282 Sep.
12, 1989

(Mripol)

Cooke et al. 5, 006, 050 Apr. 9,
1991
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Clains 25 to 28, 31 to 33, 35 and 37 to 41 stand rejected
under 35 U. S.C. 8 103 as being unpatentable over Mripol in
vi ew of one of Ryan or Bujan, further in view of Vazquez,

Cooke and Brown.

Clainms 29, 30, 34 and 36 stand rejected under 35 U.S. C
8§ 103 as being unpatentable over Mripol, Ryan or Bujan,
Vazquez, Cooke and Brown as applied to clains 25 to 28, 31 to
33 and 35 above, and further in view of Daly and the

appel lants' admitted prior art.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejections, we nmake reference to the answer (Paper No. 25,
mai |l ed May 13, 1997) for the exam ner's conplete reasoning in
support of the rejections, and to the brief (Paper No. 23,
filed February 4, 1997) for the appellants' argunents

t her eagai nst .

CPI NI ON
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In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. Upon evaluation of all the evidence before us, it
is our conclusion that the evidence adduced by the exam ner is
insufficient to establish a case of obviousness wth respect
to the clainms under appeal. Accordingly, we will not sustain
the examner's rejection of clains 25 to 41 under 35 U.S.C. 8§

103. Qur reasoning for this determ nation foll ows.

The appel lants argue that the applied prior art does not

suggest the clai ned subject matter. W agree.

Qovi ousness is tested by "what the conbi ned teachings of
the references woul d have suggested to those of ordinary skill

inthe art." 1n re Keller, 642 F.2d 413, 425, 208 USPQ 871

881 (CCPA 1981). But it "cannot be established by comnbi ni ng
the teachings of the prior art to produce the clained
i nvention, absent sone teaching or suggestion supporting the

conbi nation."™ ACS Hosp. Sys.., Inc. v. Mntefiore Hosp., 732
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F.2d 1572, 1577, 221 USPQ 929, 933 (Fed. GCr. 1984). And
"teachings of references can be conbined only if there is sone
suggestion or incentive to do so." 1d. Here, the applied
prior art does not contain teachings for a person having
ordinary skill in the art at the tinme the invention was nmade

to have arrived at the clainmed i nvention.

Al'l the clainms under appeal require automatically
readi ng, via a bar code reader, a bar code of a bag holding a
bl ood product via software which automatically confirns by the
bar code if the bag is approved for nedical treatnent (i.e.,
irradiation), automatically perform ng medical treatnent
(1.e., irradiating the bag with ultraviolet radiation) if the
bag is approved but automatically term nating the process
w thout nedical treatnment (i.e., no ultraviolet radiation) if
the bag carries a bar code indicating that the bag is not
approved. In our view, these limtations are not suggested by
the applied prior art. 1In that regard, while Brown does teach
a hospital error avoidance system and Cooke does teach a bar
code | abel on a drug vial that interacts with bar code reader

and conputer on a punp housing, these teachings do not teach



Appeal No. 1997-3797 Page 7
Application No. 08/121, 820

or suggest automatically reading, via a bar code reader, a bar
code of a bag holding a bl ood product via software which
automatically confirnms by the bar code

if the bag is approved for nedical treatnent (i.e.,
irradiation), automatically perform ng nedical treatnent
(i.e., irradiating the bag with ultraviolet radiation) if the
bag is approved but automatically term nating the process

wi t hout medical treatment (i.e., no ultraviolet radiation) if
the bag carries a bar code indicating that the bag is not

appr oved.

I n our opinion, the only suggestion for nodifying the
applied prior art in the manner proposed by the examner to
nmeet the above-noted limtations stens from hi ndsi ght
know edge derived fromthe appellants' own disclosure. The
use of such hindsi ght knowl edge to support an obvi ousness
rej ection under

35 US.C 8 103 is, of course, inpermssible. See, for

example, W L. Gore and Assocs., Inc. v. Garlock, Inc., 721

F.2d 1540, 1553, 220 USPQ 303, 312-13 (Fed. GCr. 1983), cert.
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denied, 469 U. S. 851 (1984). It follows that we cannot

sustain the examner's rejections of clains 25 to 41.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clainms 25 to 41 under 35 U.S.C. § 103 is reversed.

REVERSED

| RWN CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

JEFFREY V. NASE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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JVN dI



