TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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ON BRI EF

Bef ore CALVERT, COHEN and STAAB, Adninistrative Patent Judges.

! Request filed May 31, 1996, Control No. 90/004, 259, by
Indiana MIls and Manufacturing, Inc. for the Reexam nation of
Patent No. 4,919, 484, issued April 24, 1990, based on applica-
tion Serial No. 07/302,788, filed January 26, 1989; which is a
conti nuation-in-part of Application 07/111,182, filed Cctober
22, 1987, now U.S. Patent 4,832,410, issued May 23, 1989.
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COHEN, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains
8, 9, and 11 through 14 in this reexam nation proceeding for
U S. Patent No. 4,919,484. The only other pending clains,
i.e., clainms 1 through 7, 10, and 15 through 18, have been

confirned.

Appel lant’ s invention pertains to a seat belt
assenbl y. An under standi ng of the invention can be derived
froma reading of exenplary claim8, a copy of which appears

in the appendix to appellant’s brief.

As prior art evidence, the exam ner has applied the

docunents |isted bel ow

Ni chol as 3,318,634 May 9,

1967

Pickett et al. (Pickett) 4,138, 157 Feb. 6,

1979

Kozel 2,626, 159 Dec. 22, 1977
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(Ger many) 2

The follow ng rejections are before us for review

Clainms 8, 9, and 11 through 13 stand rejected under

35 U.S.C. 8 102(b) as being anticipated by Kozel.

Clainms 8, 9, and 11 through 13 stand rejected under
35 U.S.C. § 103(a) as being unpatentable over Pickett in view

of Kozel .

Claim 14 stands rejected under 35 U S.C. 8§ 103(a) as
bei ng unpatent abl e over Pickett in view of Kozel, as applied
to clains 8, 9, and 11 through 13 above, further in view of

Ni chol as.

2 Qur understanding of this foreign | anguage docunent is
derived froma reading of a translation thereof appended to
the declaration of Harry M Tenplin, which declaration forns
part of the communication of January 31, 1997 (Paper No. 9).
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The full text of the examiner's rejections and
response to the argunent presented by appellant appears in the
answer (Paper No. 14), while the conplete statenent of

appel l ant’ s argunent can be found in the brief (Paper No. 13).

In the brief (page 4), appellant indicates that

clainms 8 and 9 stand or fall together and that clains 11, 12,

13, and 14 stand or fall together relative to the rejections
made by the exam ner. Based upon these groupings, we focus
our attention, infra, exclusively upon the subject natter of

I ndependent clains 8 and 11.

OPI NI ON
In reaching our conclusion on the issues raised in
this appeal, this panel of the board has carefully considered

appel l ant’ s specification and clains, the applied teachings,:?

% In our evaluation of the applied teachings, we have
consi dered all of the disclosure of each teaching for what it
woul d have fairly taught one of ordinary skill in the art.
See In re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA
1966). Additionally, this panel of the board has taken into
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and the respective viewpoi nts of appellant and the exam ner.
As a consequence of our review, we nake the determ nations

speci fied bel ow.

We reverse the respective rejections of clainms 8 and
11 under 35 U.S.C. 8 102(b) and 35 U.S.C. § 103(a). Cur

reasoni ng foll ows.

Prior to addressing the rejections of clains 8 and
11 on appeal, we focus our attention upon particul ar | anguage
therein. W, of course, are cognizant of the circunstance
that during reexami nation clains are construed in the sane

manner as

if they were being exanmined in a regular utility application.

See In re Yamanoto, 740 F.2d 1569, 1571, 222 USPQ 934, 936

(Fed. Gir. 1984), In re Etter, 756 F.2d 852, 858, 225 USPQ 1

account not only the specific teachings, but also the

i nferences which one skilled in the art woul d reasonably have
been expected to draw fromthe disclosure. See In re Preda,
401 F.2d 825, 826, 159 USPQ 342, 344 (CCPA 1968).
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5 (Fed. Gir. 1985), cert. denied, 474 U S. 828 (1985), and

DeCGeorge V.

Bernier, 768 F.2d 1318, 1322 n.2, 226 USPQ 758, 761 n.2 (Fed.

Gr. 1985).

The seat belt assenbly of claim8 requires, inter
alia, collecting neans for collecting and payi ng out
predeterm ned slack in linking neans in |lieu of collection of
such slack by a retractor assenbly. As to claim1ll, the seat
belt assenbly thereof requires, inter alia, an elastic nenber
whi ch collects and pays out predeterm ned slack in a |linking
means in |lieu of collection of such slack by a retractor

assenbl y.

W understand the noted | anguage based upon our
readi ng thereof in |ight of the underlying disclosure.
Accordi ngly, we
readily perceive from appellant’s specification (colums 6 and
7) that the claimlanguage enconpasses the function of a

preferen- tial collection of slack by the collecting neans or
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the elastic nmenber, which as disclosed is based upon the
retracting force applied by the collecting means or el astic
menber exceeding that of the retractor assenbly.

Wth the above understanding in mnd, we turn now to

the prior art teaching of Kozel.

The Kozel docunent (translation, pages 1 and 2)
addresses a safety belt arrangenent for a notor vehicle with a
“springily borne seat.” O concern to Kozel, is the problem
arising fromthe relative novenent between the seat and the
safety belt such that a driver may be | ashed to his seat as
t he
belt is tensioned tighter and tighter as the traveling tine
increases. As a solution to the problem Kozel teaches
(trans- lation, page 2) that a part of the belt band of the
safety belt be looped into a fold that is bridged by a “spring
element,” with “the Iength of the fol ded belt band part and of
the spring path of the spring elenent being at | east as great

as the vertical
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spring path of the seat.” As explained by Kozel (translation,
page 3), this design nakes it possible for a safety belt to

al ways be worn snugly applied and yield to a certain degree.
More specifically, Kozel points out (translation, page 5) that
in a normal position of the seat the fold (Figure 2) is forned
with “normal tension” in the safety belt, while in springing-
out of the seat upward the spring el enent (rubber band 8) is
tensioned and the fold is fol ded open as shown in Figure 3.

Based upon the

i ndication of a preferred formof the invention being a three-
point belt (translation, page 3) and the content of Kozel’s
claims 1 and 2, it is readily apparent to us that Koze
clearly

contenpl ated the inclusion of the spring elenment in a basic

pelvic safety belt.

To formthe basis of an appropriate rejection of
claims 8 and 11 under 35 U. S.C. § 102(b), the Kozel reference

must di scl ose, either expressly or under principles of
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i nherency, each and every el enent of the clainmed invention.

See In re Paul sen, 30 F.3d 1475, 1478-1479, 31 USPQ2d 1671,

1673 (Fed. Cir. 1994), In re Spada, 911 F.2d 705, 708, 15

UsP2d 1655, 1657 (Fed. Cir. 1990), and RCA Corp. v. Applied

Digital Data Systens, Inc., 730 F.2d 1440, 1444, 221 USPQ 385,

388 (Fed. Gir. 1984). \Wen an anticipation is based upon
i nherency, however, the inherency nust be certain, i.e., the

I nherency may not be established by proba- bilities or

possibilities. See In re QCelrich, 666 F.2d 578, 581, 212 USPQ

323, 326 (CCPA 1981) and Ex parte Cyba, 155 USPQ 756, 757 (Bd.

App. 1966).

We fully appreciate the exam ner’s assessnent of the
Kozel teaching relative to the presently clained subject

matter,

as explained in the answer. However, the difficulty that we
have is that Kozel is silent on any predeterm ned functiona
inter- relationship whatsoever between the operation of the

retractor and the functioning of the spring el enent.
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As earlier highlighted, clains 8 and 11 each require
that the collecting neans or elastic nmenber collect slack “in
lieu of” the collection of slack by the retractor assenbly,
i.e.,

a preferential collection by the collection nmeans or el astic
nmenber based upon the collecting neans or el astic nmenber
having a predeterm ned retracting force that exceeds that of
the retractor

assenbly. This latter relationship between the collecting
nmeans

or elastic nmenber and the retractor assenbly is nowhere to be
found in the Kozel teaching. Furthernore, it is our viewthat
it would be a highly specul ati ve assessnent, and therefore

I nappro- priate, to say that the presently cl ained

rel ati onshi p between the collecting neans or el astic nenber
and the retractor assenbly “is” inherent in the Koze
arrangenent. Kozel’s only clear requirenent is for the length
of the spring path of the spring elenent to be at |east as

great as the vertical spring path of the seat such that upon
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upward novenent of the seat the spring el enent (rubber band 8)

woul d be tensioned (Figure 3). At this

poi nt, we note that appellant (brief, page 8) relies upon the
concl usi on of Declarant Tenplin (attachnment to Paper No. 9) to

support the view that the Kozel safety belt arrangenent could

not be used to collect or pay out slack in the belt in lieu of
col l ection or paying out of the sane slack by the retractor
assenbly.* For our stated reasons, we are constrained to
reverse the rejection of clains 8 and 11 under 35 U.S. C.

§ 102(b).

In light of our above assessnent of the Koze

teachi ng, we nust al so reverse the obvi ousness rejection of

4 Upon viewi ng the “video tape” discussed by Decl arant
Tenmplin we, |ike the exam ner (answer, page 6), find it to be
seriously deficient. Lacking a sound track and/ or acconpanyi ng
witten narrative regarding the specifics of the device shown,
the depiction in the video al one does not enable us to
i ndependently evaluate the illustrated device, purported to be
t he device shown in the Kozel document. Thus, the video
show ng cannot be fairly viewed as probative evidence.
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clains 8 and 11 under 35 U. S.C. 8§ 103(a) based upon the

conbi ned teachings of Pickett and Kozel.?®

Initially, it is noted that we do not perceive the
restraint of Pickett as a one-tinme use assenbly since the
pat ent ee appears to enhance the energy absorbing capability of
somewhat extensi ble seat belt webbing by the inclusion of a
di scontinuity in the webbing itself (Figure 1) or by use of a
separate patch (Figure 2). See columm 1, lines 15 through 20,
and lines 43 through 46 of Pickett. Nevertheless, it should
be evident fromour earlier analysis that even if the energy
absorbi ng seat belt restraint of Pickett were nodified to
i ncl ude
the elastic strap (rubber band) of Kozel, as proposed by the
exam ner, the resulting restraint would not address, in
particular, the earlier specified requirenments of the

hi ghl i ght ed

® The test for obviousness is what the conbined teachings
of the references woul d have suggested to one having ordinary
skill in the art. See In re Young, 927 F.2d 588, 591, 18
USPQ2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d
413, 425, 208 USPQ 871, 881 (CCPA 1981).
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| anguage of clains 8 and 11. Since we have determ ned that
the evidence relied upon by the exam ner does not support a
concl usi on of obvi ousness, we need not address appellant’s
subm ssion of the Wallen declaration of commercial success

(attachnent to Paper No. 9).

In summary, this panel of the board:

reverses the rejection of clains 8, 9, and 11

t hrough 13 under 35 U . S.C. § 102(b);

reverses the rejection of clains 8, 9, and 11

through 13 under 35 U.S.C. § 103(a); and

reverses the rejection of claim14 under 35 U. S. C

§ 103(a).

The deci sion of the examner is reversed.

REVERSED
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| AN A. CALVERT )
Adm ni strative Patent Judge )
)
)
)  BOARD OF
PATENT
| RW N CHARLES COHEN ) APPEALS AND
Adm ni strative Patent Judge )
| NTERFERENCES

LAVRENCE J. STAAB
Adm ni strative Patent Judge
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Bank One Center/ Tower Suite 3700

I ndi anapolis, I N 46204-5137
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