The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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OVNENS, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
clainms 81-100, which are all of the clains remaining in the
appl i cati on.
THE | NVENTI ON
Appel lants’ clainmed invention is directed toward

packagi ng of synthetic absorbable sutures. Cdaim8l is
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illustrative and reads as foll ows:

81. The conbi nati on of

a) a peel able substantially noisture-inpervious pouch
made of a nmetal foil |am nate defining an encl osure which
constitutes a seal ed pocket and which is accessible by
peel i ng;

b) a suture retainer disposed within said seal ed pocket
and seal ed therewi thin; and

c) a synthetic absorbable suture situated within said
retainer.

THE REFERENCES

Ganowitz et al. (G anowtz) 3,376, 973 Apr. 9,
1968
dick 3,815, 315 Jun. 11
1974
MIller et al. (MIler) 3, 939, 969 Feb. 24,
1976

THE REJECTI ONS

Clainms 81-100 stand rejected under 35 U . S.C. 8§ 103 over

Granowitz in view of appellants’ admtted prior art, and al so
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over Gick in viewof Mller.?*?
OPI NI ON
We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejections are not well
founded. Accordingly, we reverse these rejections. W need
to address only the broadest claim i.e., claim8l.

Rej ection over Ganowtz in view of
appel lants’ admitted prior art

Granowitz discloses a suture (32) wound around a ree
(11) placed in a sealed inner envel ope (34) which is encl osed
in a strippable, i.e., peelable, outer envel ope (36).
Granowitz teaches (col. 4, lines 41-42) that the package can
be of the type disclosed by Buccino (U S. 2,949, 181).
Bucci no’ s i nner envel ope is made of pol yet hyl ene or pol yvinyl

filmand his outer envel ope is made of polyester or other film

! Cbvi ousness-type double patenting rejections in the
final rejection (pages 2-3) have been overcone by the filing
of a term nal disclainmer (communication fromthe exam ner
filed June 27, 1997, paper no. 18).

2Appel l ants and t he exam ner shoul d address whether there
is sufficiently clear antecedent basis for “said seal ed
pocket” in claim 88.
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form ng pol ymer such as pol yners of pol yhydric al cohols and
pol ycarboxylic acids (col. 1, lines 49-51 and col. 1, line 63
- col. 2, line 11). Ganowitz’'s suture can be either natural
catgut or regenerated coll agen, packed in a conditioning
liquid in the inner envelope (col. 1, lines 46-50; col. 4,
lines 36-38). Such a suture is designated as bei ng absorbabl e
(col. 1, line 50). The suture also can be a natural fiber or
a synthetic fiber such as nylon, polyester, isotactic

pol ypropyl ene or linear polyethylene (col. 1, lines 50-56). A
synthetic fiber suture is packed dry in the inner envel ope
(col. 1, lines 50-52).

The acknow edged prior art relied upon by the exam ner is
the disclosure that 1) synthetic absorbable sutures typically
are packaged in noisture inpervious foil |am nate envel opes
with the suture wound in a figure 8 pattern on a paper card
retai ner (specification, page 5), 2) nolded suture packages
havi ng convol ut ed passageways were known (specification, page
6), and 3) tearable foil |am nate envel opes were conventi onal
(specification, page 27) (final rejection, pages 3-4; answer,
page 8).

The exam ner argues that it would have been obvious to

4
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one of ordinary skill in the art to use a netal foil |lamnate
pouch in Granowi tz’s package because such a pouch is
conventional, and to nmake the pouch peelable if difficulty of
openi ng the pouch is of concern (final rejection, page 4).

Appel l ants argue, in reliance upon the Kapl an
declaration,® that the prior art relied upon by the exam ner
woul d not have been interpreted by one of ordinary skill in
the art as teaching that a peelable netal foil |am nate pouch
can be used for packagi ng an absorbable suture (brief, pages
15- 17).

Kapl an argues that in the prior art, absorbable sutures
placed in foil |am nates could be opened only by tearing
because they had weld seal s produced by plastic flow (page 5).
The reason why the weld seals were used, Kaplan argues, is
that the thinnest heat seal possible and m nimal |inear seal
| ength were desired to mnimze the perneation of noisture
into the package whi ch woul d degrade the sutures (pages 4 and

11). Kapl an argues that appellants’ peel-open package

®The Kapl an declaration was filed in parent application
no. 07/911,981 and included in the present application with
the prelimnary anendnent filed June 7, 1995, paper no. 3.
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i ncl udes an adhesive | ayer between the thernoplastic |layers to
permt the package to be peel ed open, and that this adhesive
| ayer increases the thickness of the seal and the |inear
di stance of the seal (pages 11-12). Because both of these
features would increase the potential for noisture absorption
t hrough the package, Kaplan argues, one of ordinary skill in
the art would not have interpreted the applied prior art as
teaching that such a package is suitable for packagi ng
absor babl e sutures.* See id.

The exam ner nerely argues, w thout explanation, that the
Kapl an decl aration, when considered with appellants’
argunents, does not overcone the evidence of obviousness

(answer, page 11).°

*Appel | ants di scl ose that because their synthetic
absorbabl e suture is filled with a stabilizing agent, it need
not be packaged under the extrenely dry conditions required by
prior art packaged synthetic absorbable sutures (brief, pages
8-9).

*Appel lants’ clains do not require any duration of
storage of the absorbable suture in the package. The
exam ner, however, has not established that one of ordinary
skill in the art would have been | ed by the applied references
to package an absorbable suture in a peel able envel ope for a
storage period which is sufficiently short that the noisture
permeation di scussed by Kapl an woul d be accept abl e.

6
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Appel | ants have presented credi ble evidence in the form
of the Kaplan declaration that one of ordinary skill in the
art would not have interpreted the prior art relied upon by
the exam ner as indicating that a peelable netal foil |am nate
pouch is suitable for packagi ng an absorbabl e suture, and the
exam ner has presented no evidence or technical reasoning to
the contrary. On this record, therefore, we conclude that the
exam ner has not established a prina facie case of obvi ousness
of appellants’ clainmed invention over Ganowitz in view of
appellants’ admitted prior art. Consequently, the rejection
over this prior art is reversed.

Rejection over Aick in viewof MIler

G ick discloses an air-tight seal ed envel ope which is
substantially inpervious to water vapor, may be made of a
lamnate filmhaving a netallic foil layer, and contains a dry
absor babl e synthetic suture (abstract). A strippable outer
envel ope, which can be nmade of various plastic, paper and
nmetallic foil materials such as those of Buccino, can be

formed around the water-inpervious seal ed envel ope (col. 10,
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lines 38-49).° G ick teaches that an inner envel ope
traditionally used to hold tubing fluid is not needed a dry
suture i s packaged (col. 16, lines 15-18), but indicates that
if a single envelope is used to package the suture, it is to
be a noi stureproof envelope (col. 15, lines 6-8 and 49-51;
col. 16, lines 5-7). dick’s noistureproof envelope is a
sealed am nate which is not disclosed as being strippable
(abstract; col. 7, lines 41-53; col. 9, lines 4-24).

Ml ler discloses a “package for sutures in which an inner
suture retainer is intimtely connected to the seal ed outer
envel ope so that when the outer envel ope is opened, the suture
end in the inner retainer is exposed for imedi ate pick-up”
(abstract). “The pulling force exerted when the envel ope is
opened may occur both in envel opes which are opened by tearing
and in envel opes which are opened by stripping” (col. 1,

lines 54-57). The seal ed outer envel ope preferably is nade of

®As di scussed regarding the rejection over Ganowitz in
view of appellants’ admtted prior art, the materials
di scl osed by Buccino are a polyethylene or polyvinyl filmas
the inner |ayer and, as the outer layer a filmof a pol yester
or other filmform ng polynmer such as polymers of polyhydric
al cohol s and pol ycarboxylic acids (col. 1, lines 49-51 and
col. 1, line 63 - col. 2, line 11).
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| am nated plastic-alumnumfoil (col. 3, lines 24-26). The
sutures “may be natural or synthetic in origin and be
absor babl e or non-absorbable” (col. 8, lines 11-12).

The exam ner argues that Gick discloses nost of the
el ements of the clains but does not disclose that the inner
pouch is peelable, and that the teaching by MIler of using
either a tearable or peelable pouch to hold a suture retainer
woul d have rendered obvious, to one of ordinary skill in the
art, making Gdick’ s inner foil |am nate pouch peelable to
facilitate ease of use (final rejection, page 4). The
exam ner argues that Gick s teaching (col. 16, lines 5-9)
that the suture and retainer could be in a single strippable
envel ope’ directly undercuts appellants’ argunment that where
there are doubl e envel opes, the art woul d not have recogni zed

that the inner one could be strippable (answer, page 10).38

"The disclosure relied upon by the exam ner does not
state that the single envelope is strippable.

8 The exam ner argues as though the linitations of
appellants’ claim81 are not met unless Gick’s inner envel ope
is strippable. Caim81l, however, is open to a peel abl e,
substantial |y noi sture-inpervious outer pouch which contains
therein a seal ed i nner envel ope having therein a retainer with
a synthetic absorbable suture within it. The seal ed pocket in
t he pouch woul d be accessible by peeling, and the retainer
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Wien a determ nation is made whet her references would
have fairly suggested a clainmed invention to one of ordinary
skill in the art, the references necessarily nust be
interpreted as they woul d have been understood by one of
ordinary skill in the art. Appellants rely upon the
decl aration of Kaplan as evidence of how one of ordinary skil
in the art would have interpreted Mller and U S. 3,728,938 to
Aick, of which the Gick patent applied by the exanmner is a
continuation (brief, pages 12-16).

Kapl an argues that one of ordinary skill in the art
reading M Il er would have understood that synthetic absorbabl e
sutures coul d be packaged only in tear-open packages due to

the extreme noisture sensitivity of those sutures (page 14).

wi thin the inner seal ed envel ope woul d be di sposed within the
seal ed pocket. The exam ner has not established, however,
that the applied references would have fairly suggested, to

one of ordinary skill in the art, using as dick’s outer
envel ope a peel abl e, substantially noisture inpervious pouch
made of a nmetal foil lamnate as recited in appellants’ claim

8l. dick discloses (col. 10, lines 43-48) that various

pl astic, paper and netallic foil materials are suitable for
use as the outer strippable envelope, particularly the plastic
films of Buccino, but the exam ner has not explained why this
di scl osure woul d have fairly suggested, to one of ordinary
skill in the art, use of a netal foil |am nate such that the
pouch fornmed is substantially noisture inpervious.
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The stri ppabl e packages disclosed by MIler, Kaplan argues,
woul d have been considered by one of ordinary skill in the art
to be suitable only for other types of sutures. See id.
Simlarly, Kaplan argues that the Aick patents would have
been interpreted by one of ordinary skill in the art as
requiring a tear-open package for packaging a synthetic
absorbabl e suture to mnimze noisture pernmeation into the
package (page 11).

Kapl an has presented pl ausi bl e reasoning as to why one of
ordinary skill in the art would not have interpreted the
applied prior art in the manner proposed by the exam ner. The
exam ner provides no evidence or technical reasoning to the
contrary but, rather, nmerely states that the declaration and
appel l ants’ argunents do not overcone the evidence of
obvi ousness (answer, page 11). Accordingly, on this record,
we concl ude that the exam ner has not established that, prinma
facie, the conbined teachings of dick and MIIler would have
fairly suggested appellants’ clainmed invention to one of
ordinary skill in the art. W therefore reverse the rejection

over these references.
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DECI SI ON

The rejections of clains 81-100 under 35 U. S.C. § 103

over Ganowitz in view of appellants’ admtted prior art, and

over dick in viewof MIler, are reversed.

REVERSED

BRADLEY R. GARRI S
Adm ni strative Patent Judge

TERRY J. OWNENS
Adm ni strative Patent Judge

CAROL A. SPI EGEL
Adm ni strative Patent Judge
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