THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.

Paper No. 21

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte DAN L. JACKSON

Appeal No. 1997-3119
Appl i cation No. 08/216, 221

ON BRI EF*

Bef ore CALVERT, COHEN, and BAHR, Adninistrative Patent Judges.

COHEN, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1, 3
through 6, 8, 12, and 13. dainms 15 through 20, the only
other clains remaining in the application, stand w thdrawn

from consideration by the exam ner under 37 CFR 8§ 1. 142(b) as

1 A hearing set for June 6, 2000 was wai ved by appel | ant
(Paper No. 20).
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being directed to a non-el ected invention.

Appel lant’ s invention pertains to a breathabl e,
decorative wall covering and to a breathable, decorative wall
covering prepared by a particular process. An understandi ng
of the invention can be derived froma readi ng of exenplary
clainms 1 and 8, copies of which appear in the APPENDI X to the
mai n brief (Paper No. 15).

As evi dence of obviousness, the exam ner has applied the

docunents |isted bel ow

Bodr ogi 4,804,572 Feb. 14,
1989
Silverstein 5, 000, 810 Mar. 19,
1991
Rusi ncovitch et al 5, 262, 444 Nov. 16,
1993

(Rusi ncovi t ch)
The followi ng rejections are before us for review
Clains 1 and 3 through 6 stand rejected under 35 U S. C
§ 103 as being unpatentable over either Silverstein, Bodrogi,
or Rusincovitch.
Clainms 8, 12, and 13 stand rejected under 35 U S.C. § 103
as being unpatentable over either Silverstein, Bodrogi, or
Rusi ncovi t ch.
The content of the examner’s rejections and response to
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t he argunent presented by appellant appears in the office
action dated June 28, 1995 and the answer (Paper Nos. 5 and
16), while the conplete statenent of appellant’s argunent can
be found in the main and reply briefs (Paper Nos. 15 and 17).

Appel lant indicates (main brief, page 5) that clains 1, 3
through 6, 8, 12, and 13 do not stand or fall together, but
fails to individually refer to, address, and distinguish in
the briefs the content of each claimrelative to the applied
prior art; 37 CFR 8 1.192(c)(7) and (c)(8)(iv). Thus, we
shal | focus exclusively upon the subject matter of independent
claims 1 and 8, infra, with the dependent clains standing or
falling with their respective parent clains.

CPI NI ON

I n reachi ng our conclusion on the obviousness issues
raised in this appeal, this panel of the board has carefully
consi dered appellant’s specification and clains, the applied

patents,? and the respective viewoints of appellant and the

2 1n our evaluation of the applied references, we have
considered all of the disclosure of each patent for what it
woul d have fairly taught one of ordinary skill in the art.
See In re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA
1966). Additionally, this panel of the board has taken into
account not only the specific teachings, but also the
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exam ner. As a consequence of our review, we nake the

determ nati ons which foll ow

i nferences which one skilled in the art woul d reasonably have
been expected to draw fromthe disclosure. See In re Preda,
401 F. 2d 825, 826, 159 USPQ 342, 344 (CCPA 1968).
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W reverse the rejections of appellant’s clains under
35 U.S.C. 8 103. Qur reasoning in support of this conclusion
appears bel ow.

Each of independent clains 1 and 8 is drawn to a

br eat habl e, decorative, wall covering® with the specified

feature of, inter alia, a noisture perneability of from about
25 perns to about 50 perns.

The exam ner has concluded that the clainmed invention
woul d have been obvious in |ight of each of three separate
prior art teachings, which references we treat individually
bel ow.

A reading of the Bodrogi reference reveals the teaching
of a stain resistant wall covering that can include a
pl asti sol conposition and a nonwoven backi ng. Considered as a
whol e, however, we do not find therein a suggestion for a

nonwoven substrate having an array of hydroentangl ed fibers

3 The reference to “Process claim8" (main brief, page
2)is in error, since claim8 is clearly drawn to the product
(“A breathable, decorative wall covering”) resulting fromthe
process recitations set forth in the claim(product-by-process
claim. The determ nation of patentability of a product by
process claimis based upon the product itself, not its nethod
of production. See In re Thorpe, 777 F.2d 695, 697, 227 USPQ
964, 966 (Fed. Cir. 1985).
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and, nore particularly, a suggestion for the clained noisture

perneability

of from about 25 pernms to about 50 perns. Therefore, the
rej ections based upon Bodrogi nust be reversed.

The Silverstein patent addresses decorative conposite
materials or lamnates for use in wall coverings.
Specifically, the patentee relies upon a polyneric plasticized
pol yvinyl chloride filmapplied to, for exanple, a nonwoven
substrate. The object of Silversteinis to effect a wall
covering with greater stain resistance, washability and
wearability. As was the case with the Bodrogi reference,
supra, we do not discern fromthe overall Silverstein teaching
any suggestion for the clained noisture perneability of from
about 25 perns to about 50 perns or for a nonwoven substrate
having an array of hydroentangled fibers. It follows,
therefore, that the rejections based upon this reference nust
be reversed.

Li ke the exam ner, we fully appreciate the rel evance of
the Rusincovitch patent to the clainmed subject matter. The
patentee teaches a porous, breathable wall covering to
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overconme a mldew problem Plastisol is applied to a nonwoven
substrate. For enbossed wall covering Sanple A (colum 11
lines 56 through 62), the nonwoven substrate is identified as
Dexter 10108T.* As one having ordinary skill would have
readily understood from Rusincovitch (Table I and col um 12,
lines 19 through 28), the elimnation of enbossing from sanple
A (average permvalue of 17.3 including a 19.5 and a 17.4)
woul d yield permval ues that are even higher.?®

Not wi t hst andi ng the above, we conclude that the
particular wall covering of appellant’s clains 1 and 8 would
not have been suggested by the Rusincovitch disclosure.

It is inportant to recognize that appellant achieves
porosity by the interface between a particularly specified

average coating weight of a plastisol conmposition and a

4 Rusi ncovitch does not descri be Dexter 10108T as a
nonwoven substrate having hydroentangl ed fibers. In the
present specification (page 7), appellant broadly makes
reference to well known hydroentangl ed fabrics conmercially
available fromC H Dexter Corp. In the reply brief (page 3),
appel l ant asserts that none of the references would have
notivated one to sel ect a nonwoven substrate having
hydr oent angl ed fi bers.

> W note that, as indicated by appellant (specification,
page 2) those practicing this art were aware of very high
val ues of about 72 perns for wall coverings.
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nonwoven substrate having an array of hydroentangl ed fibers,
as di stinguished fromthe Rusincovitch teaching (colum 9,
lines 8 through 30) of achieving porosity by the inclusion of
a low boiling point additive which outgasses froma pl asti sol
to | eave hol es therein.

Wil e the Rusincovitch patent teaches noisture
pernmeability up to about 20 perns, and a plastisol coating
wei ght of about 6 ounces per square yard, it cannot fairly be
said that this reference teaching, assessed as a whole, would
have been suggestive of a wall covering conprising a plastisol
conposition with an average wei ght from about 1.5 ounces per
square yard to about 5.0 ounces per square yard fused to and
supported by a nonwoven substrate having an array of
hydrot angl ed fibers, wherein the wall covering has a noisture
pernmeability of from about 25 perns to about 50 perms. For
t hese reasons, the rejections based upon the Rusincovitch
pat ent cannot be sust ai ned.

In summary, this panel of the board has:

reversed the rejection of clainms 1 and 3 through 6 under
35 U.S.C. 8 103 as being unpatentable over either Silverstein,

Bodrogi, or Rusincovitch; and
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reversed the rejection of clainms 8, 12, and 13 under
35 U.S.C. 8 103 as being unpatentabl e over either Silverstein,
Bodr ogi, or Rusincovitch.

The deci sion of the exam ner is reversed.

REVERSED

| AN A, CALVERT
Adm ni strative Patent Judge

BOARD OF PATENT
| RWN CHARLES COHEN

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JENNI FER BAHR
Adm ni strative Patent Judge
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Gunt her J. Evani na

Hudak & Shunk Co., L.P. A
156 South Main Street
Suite 808

Akron, OH 44308-1304

1CCjlb

11



