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DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
claims 3, 5, 7, 9, 11-14, 18, 20 and 21. After the fina
rejection, clainms 20 and 21 were indicated allowabl e (answer,
page 2, and advisory action nuailed January 10, 1997, paper

no. 20). The other clains in the application have been
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cancel ed. Thus, the clains before us are clains 3, 5, 7, 9,

11-14 and 18.

THE | NVENTI ON

Appel I ant cl ai ns an absorbent structure which includes a
fibrous capillary substrate having at |east one aperture
therein containing an osnotic absorbent hydrogel polyner
whi ch, upon inbibing Iiquids, is capable of expanding in a
di rection orthogonal to the substrate wi thout constraint from
the substrate. Caim3 is illustrative:

3. An absorbent structure conpri sing:

a macroscopi cal ly nonopl anar fibrous capillary substrate
defining an X-Y plane and a Z-direction orthogonal thereto,
said fibrous capillary substrate having at | east one aperture;
and

a freestanding site of osnotic absorbent hydrogel polyner
joined to said substrate disposed in said aperture and
extending in said X-Y direction, whereupon said at |east one
said site of freestanding osnotic absorbent hydrogel polyner
i s capabl e of expanding in the Z-direction w thout constraint

fromsaid substrate upon inbibing Iiquids.

THE REFERENCES

Ral ey 4,761, 322 Aug. 2,
1988
Pi gneul et al. (Pigneul) 5,118, 376 Jun. 2,
1992
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THE REJECTI ONS
The clains stand rejected as follows: clainms 5, 7, 9, 11-
14 and 18 under 35 U. S.C. §8 112, second paragraph, as being
indefinite for failing to particularly point out and

di stinctly

clai mthe subject nmatter which appellant regards as the

I nvention; claim12 under 35 U . S.C. 8§ 112, fourth paragraph,
as bei ng i nproper dependent formfor failing to further limt
the subject matter of a previous claim clains 3, 5, 7, 9, 12
and 13 under 35 U . S.C. § 102(b) as being anticipated by
Pigneul; and clains 3, 5, 7, 9, 11-13 and 18 under 35 U.S.C.
8§ 103 as being obvious over Raley in view of Pigneul.?

OPI NI ON

W affirmthe rejections of clainms 3, 5, 7, 9 and 12

'In the answer (pages 2 and 5) the exam ner withdraws a
rejection of claim12 under 35 U . S.C. 8 112, second paragraph,
withdraws all rejections under 35 U.S.C. 8§ 102 and 103 based
on U S. 5,281,207 to Chm el ewski, and withdraws the rejection
of claim14 under 35 U S.C. § 103 over Raley in view of
Pi gneul .
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under 35 U. S.C. §8 102(b) and clains 3, 5, 7, 9, 11, 12 and 18
under 35 U.S.C. § 103. W reverse the rejections under 35
US. C 8§ 112, second and fourth paragraphs, and the rejections
of claim 13 under 35 U . S.C. 88 102(b) and 103.

Rej ection of clains 5, 7, 9, 11-14 and 18
under 35 U. S.C. 8§ 112, second paragraph

The relevant inquiry under 35 U S.C. 8§ 112, second
par agr aph, is whether the claimlanguage, as it woul d have

been

interpreted by one of ordinary skill in the art in |ight of
appel l ants’ specification and the prior art, sets out and
circunscribes a particular area with a reasonabl e degree

of precision and particularity. See In re More, 439 F.2d
1232, 1235, 169 USPQ 236, 238 (CCPA 1971).

The exam ner points out that claim3 recites that the
site of the hydrogel polyner is disposed in an aperture,
whereas claim?7 recites that a plurality of sites of the
hydr ogel pol yner are di sposed on | ow density regi ons, and

argues that it is unclear how an aperture, which has no
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density, can be a | ow density regi on (answer, page 5).

Caim7 requires that the sites of the hydrogel polyner
in the apertures are disposed on | ow density regi ons, not that
the apertures thenselves are | ow density regions. Thus, the
examner’s criticismof the clarity of the clains is not wel
founded. The exam ner has not provided the required
expl anation as to why the |anguage of appellant’s clains, as
it would have been interpreted by one of ordinary skill in the
art in light of appellant’s specification and the prior art,
fails to set out and circunscribe a particular area with a

reasonabl e degree of precision and particularity.

The exam ner argues that the blind holes recited in claim
12 are densified regions created by conpressing and enbossi ng
a fibrous substrate and, therefore, cannot be apertures, which
are openings or holes (answer, page 6). Appellant’s use of
“apertures” to include blind holes, the exam ner argues, is
repugnant to the ordinary neani ng of “apertures” and,
therefore, renders the claimindefinite (answer, page 9).

Duri ng patent prosecution, clains are to be given their
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br oadest reasonable interpretation consistent with the
specification. See In re Zletz, 893 F.2d 319, 321, 13 USPQd
1320, 1322 (Fed. Cir. 1989); In re Sneed, 710 F.2d 1544, 1548,
218 USPQ 385, 388 (Fed. Cir. 1983); In re Herz, 537 F.2d 549,
551, 190 USPQ 461, 463 (CCPA 1976); In re kuzawa, 537 F.2d
545, 548, 190 USPQ 464, 466 (CCPA 1976).

Appel l ant’ s specification (page 12, lines 28-40) defines
“aperture” as being inclusive of both a through hole and a
hol e whi ch extends partially through the substrate, i.e., a
blind hole. One of the dictionary definitions of “aperture”
is “hole”, and one of the dictionary definitions of “hole” is
“an opening into or through anything” (attachnents to brief

filed

Decenber 17, 1996; paper no. 19%. Thus, appellant’s use of
the term“apertures” to include “blind holes” is consistent
with the ordinary and customary neani ng of the term
“apertures”.

For the above reasons, we reverse the rejection under 35
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U S.C. 8§ 112, second paragraph.

Rej ection of claim 12 under
35 U.S.C. § 112, fourth paragraph

The exam ner argues that appellant’s blind holes are
densified regions fornmed by conpressing and enbossing a
fibrous substrate and, therefore, do not further limt
“apertures”, which are openings (answer, page 6).

As di scussed above, an aperture can be a hole, which is
an opening into or through anything. Appellant’s claim12
limts “apertures” to openings into, but not through, the
Ssubstrate, i.e., blind holes. Caim12, therefore, further
limts claim3 fromwhich it indirectly depends.
Consequently, we reverse the rejection under 35 U S.C § 112,
fourth paragraph.

Prior art rejections

Appel | ant separately argues only claim13 with respect to
the prior art rejections (revised brief, filed February 27,
1997, paper no. 24, pages 2 and 5). Thus, we limt our

di scussion to
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this claimand one of the other clains, i.e., claim3. See In
re Cchiai, 71 F.3d 1565, 1566 n.2, 37 USPQd 1127, 1129 n.2

(Fed. Cir. 1995); 37 CFR § 1.192(c)(7)(1995).

Rej ection of clains 3 and 13 under
35 U.S.C. 8 102(b) as being anticipated by Pigneu

Claim3

Pi gneul discl oses an absorbent structure which includes a
macr oscopi cal |y nonopl anar fibrous capillary substrate
defining an X-Y plane and a Z-direction orthogonal thereto
(figure 3, itemb51; col. 3, lines 39-43; col. 4, lines 62-65).
The substrate has at | east one blind hole aperture (figure 3,
item52; col. 4, line 66 - col. 5, line 2). A freestanding
site of osnotic absorbent hydrogel polyner is joined to the
substrate in an aperture, extends in the X-Y direction (figure
3, plane perpendicular to the paper), and is capabl e of
expanding in the Z-direction (figure 3, vertical direction)
wi t hout constraint fromthe substrate upon inbibing Iiquids.

Thus, Pigneul discloses each elenent recited in

appel lant’ s claim 3.
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Appel | ant argues that because Pigneul pushes the hydrogel
pol ymer particles toward the bottom of the apertures, the
hydr ogel pol yner cannot be freestanding (revised brief, page
5. Wth respect to the structure recited in claim 3,
however, appellant discloses that the hydrogel polyner is
freestanding if it is capable of expanding in the Z-direction
(specification, page 13, lines 24-30). Although, as argued by
appel lant (reply brief, page 2), the hydrogel polyner is at
| east partially set within the nass of fibers (col. 2, lines
56-60), figure 3 of Pigneul clearly indicates that the
hydr ogel polyner is capable of expanding in the upward
Z-direction wthout constraint fromthe substrate.

Accordingly, we find that the invention recited in
appellant’s claim3 is anticipated by Pigneul. W therefore
affirmthe rejection of this claimunder 35 U.S.C. § 102(b).

Claim13

Claim13 requires that the hydrogel polyner is capable of
expanding in both senses of the Z-direction w thout constraint
fromthe substrate upon inbibing |iquids.

The exam ner argues that claim 13 nerely recites a

property



Appeal No. 1997-3103
Application 08/ 449, 647

of the hydrogel polyner (answer, page 3). The expansion of

t he hydrogel polyner recited in that claim however, nust take
place in the structure in which the hydrogel polyner is
present. In the Pigneul structure, the hydrogel polyner
clearly is free to expand in the upward direction in figure 3.
In the downward Z-direction, however, the hydrogel polyner is
constrai ned by the padding (51). The exam ner has not
expl ai ned how, regardless of this constraint, the hydroge

pol yner i s capable of expanding in the dowward Z-direction.
Consequently, the exam ner has not established a prim facie
case of anticipation of the invention recited in this claim
We therefore reverse the rejection of claim13 under 35 U. S.C
§ 102(b).

Rej ection of clains 3 and 13 under 35 U . S.C. § 103
as bei ng obvious over Raley in view of Pigneu

Claim3

Because, as di scussed above, Pigneul anticipates the
invention recited in claim3, and anticipation is the epitone
of obvi ousness, see In re Skoner, 517 F.2d 947, 950, 186 USPQ

80, 83 (CCPA 1975); In re Pearson, 494 F.2d 1399, 1402, 181
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USPQ 641, 644 (CCPA 1974), we affirmthe rejection under 35

U S C 8 103 over Pigneul in conbination wth Raley.

We also affirmthis rejection for the follow ng
addi ti onal reason.

Ral ey discloses a fibrous layer (5) having a pattern of
thermal bonds (7) through its entire thickness (figure 2; col.
8, lines 31-61).

Appel | ant argues that “[c]onmbining Pigneul with Ral ey
produces a two-|layer fibrous structure having, at best,
super absorbent conpressed into the thermal pattern bonds to
set the superabsorbent (revised brief, page 5). Such a
conpressed superabsorbent, however, would be capabl e of
expanding in the downward Z-direction of Raley’'s figure 2.
Consequently, the invention recited in appellant’s claim3
woul d have been obvious to one of ordinary skill in the art at
the tine of appellant’s invention over the conbined teachings
of Ral ey and Pi gneul

Claim 13

The exam ner does not explain how conbining the teachings

of Ral ey and Pigneul would produce a structure in which the
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hydr ogel polyner is capable of expanding in both senses of the
Z-direction. Consequently, we reverse the rejection of claim

13 under 35 U.S.C. § 103.

DECI SI ON

The rejections of clainms 5, 7, 9, 11-14 and 18 under 35
U S.C 8§ 112, second paragraph, and claim 12 under 35 U. S. C
8§ 112, fourth paragraph, are reversed. The rejections of
claims 3, 5, 7, 9 and 12 under 35 U. S.C. 8§ 102(b) over Pigneu
and claims 3, 5, 7, 9, 11, 12 and 18 under 35 U. S.C. § 103
over Raley in view of Pigneul are affirmed. The rejections of
claim 13 under 35 U. S.C. 88 102(b) and 103 are reversed.

No tinme period for taking any subsequent action in
connection with this appeal nay be extended under 37 CFR
§ 1.136(a).

AFFI RVED- | N- PART

JOHN D. SM TH
Adm ni strative Patent Judge

N N N N
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BRADLEY R GARRI S
Adm ni strative Patent Judge

TERRY J. OWENS
Adm ni strative Patent Judge

tj o/ ki

Darry L. Huston

The Proctor & Ganbl e Conpany
Wnton Hill Technical Center
6100 Center Hi Il Avenue
Cincinnati, OH 45224
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