TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |aw journal and
(2) is not binding precedent of the Board.
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UNI TED STATES PATENT AND TRADEMARK COFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte CHARLES N. WH CKER, JR.

Appeal No. 97-2716
Application 08/261, 772

ON BRI EF

Bef ore, CALVERT Adm ni strative Patent Judge,
McCANDLI SH Seni or Adm ni strative Patent Judge, and
MElI STER, Adm ni strative Patent Judge.

MElI STER, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
Charles N. \Wiicker, Jr. (the appellant) appeals fromthe

rejection of clains 1, 2, 4 and 6-24.2

lppplication for patent filed June 20, 1994.

2Al though no final rejection has been issued, the instant application
contains two Office actions wherein clains were rejected in each action
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WE REVERSE.

The appellant’s invention pertains to a ground position
i ndi cator and signaling device. |ndependent claim1l is further
illustrative of the appeal ed subject matter and reads as foll ows:

1. A ground position indicator and signaling device
for signaling airborne personnel conprising a
substantially pliable heavy, open weave web having a
triangul ar shape with a length ratio of sides to base
of at least about 1.5:1 for depl oynment upon ground

i ncluding a contrasting arrow on the web and neans for
contrast between the web and the ground, which contrast
means provides a high degree of visibility to the

ai rborne personnel who are in an overhead position

adj acent to the ground upon which the web is depl oyed.

The references relied on by the exam ner are:

Wl f f 1,937, 374 Nov. 28, 1933
Adans 3,334, 554 Aug. 08, 1967
Lati mer 4,019, 271 Apr. 26, 1977
Gof f 4,792, 258 Dec. 20, 1988
Hadzi cki 4,892,272 Jan. 09, 1990
Hull et al. (Hull) 5,245,943 Sep. 21, 1993
Nowel | et al. (Nowell) 5,325,798 Jul . 05, 1994

(Filed Dec. 22, 1992)
The cl ainms on appeal stand rejected under 35 U S.C. §8 103 in
the foll ow ng manner
(1) clainms 1, 4, 7 and 9 as bei ng unpatentable over Adans in
vi ew of Latinmer and Wl ff;
(2) claim 20 as being unpatentable over Adans in view of

Latinmer, Hull and Hadzi cki
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(3) claim?2 as being unpatentable over Adans in view of
Latimer, Wl ff and Hadzi cki;

(4) clains 6, 8, 10, 12, 14 and 18 as bei ng unpatentable
over Adans in view of Latinmer, WIff and Hul|;

(5) claim 11 as bei ng unpat entable over Adans in view of
Latimer, Wl ff and Goff;

(6) claim 13 as bei ng unpat entabl e over Adans, Latiner,
Wol ff and Nowel | ;

(7) clains 15 and 16 as bei ng unpatentabl e over Adans in
view of Latinmer, WIff, Hull and Hadzi cki

(8) clainms 17 and 19 as bei ng unpatentabl e over Adans in
view of Latinmer, Wl ff, Nowell and Hull;

(9) 21-23 as being unpatentable over Adans in view of
Latimer, Wl ff, Hull and Hadzicki; and

(10) claim 24 as being unpatentable over Adans in view of
Latimer, Hull, Hadzicki and Nowel .

The examner’s rejections are expl ained on pages 3-13 of the
O fice action dated Novenber 2, 1995 (Paper No. 6).

OPI NI ON

Rej ections (1) and (3) through (8):

Each of these rejections is bottonmed on the exam ner’s view

that it would have been obvious to (A) make the arrowIi ke
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traffic marker or indicator of Adans of a “substantially pliable
heavy, open weave” material in view of the teachings of Latiner
and (B) provide the triangular portion (i.e., the head of the
arrow) with a contrasting arrow in view of the teachings of

Vol ff.

As to (A), we observe that Adans is directed to a portable
“traffic direction marker” of a generally arrowlike
configuration (i.e., having a generally triangular head 34 and an
el ongat ed, rectangular shaft-like portion 32) which is of such a
character that it (1) can be disposed to lie flat upon a
supporting surface “such as a roadway or berm wi t hout attachnent
thereto” (see colum 1, lines 7-13), (2) is “durable and reliable
in use and resistant to di splacenent upon being subjected to
vehicular traffic passing thereover or in close proximty to the
sane” (colum 1, lines 20-22), (3) has the ability to “resist any
t endency of wind from passing vehicles to cause the sane to fold
over upon itself” (colum 1, lines 29 and 30) and (4) nay be
rolled up for ease of portability and storage (colum 1, lines 18
and 19). To this end, a plurality of transversely extending ribs
76 are provided “for reinforcing the first portion [i.e., the

shaft-like portion 32] against tw sting about its |ongitudinal



Appeal No.97-2716
Application 08/261, 772

axis” (colum 1, lines 51 and 52) and the entire marker or
indicator is made of a resin and the shaft-like portion 32 is
additionally provided with an enbedded resilient netal strip to
yieldingly resist rolling (colum 2, lines 3-8). Additionally,
both the triangular head 34 and the shaft-like portion 32 may
have a fabric of nylon enbedded therein for reinforcenent (colum
3, lines 33 and 34). Fromthe above, it is readily apparent that
Adans goes to great lengths to ensure that his traffic directing
mar ker or indicator (a) is durable and wll resist displacenent
when vehi cl es pass thereover and (b) will resist the tendency of
wi nd created by passing vehicles fromtw sting the marker and
bl ow ng it about the roadway.

Lati mer discloses a portable traffic sign having a sign
di splay portion 14 that is attached by clips or hooks 38 to a
hol | ow mast 12 and cross bar 13 that are oriented in a vertical
plane. It is the principal object of Latinmer’s to provide a
portable sign that (1) is constructed frommaterials that are
“light in weight” and (2) can be easily “broken down” (see colum
1, lines 65-68). The display portion is

fabricated from an open weave or perforated materi al,

of any color, which is preferably flexible, and can be

knitted or woven, a netal, synthetic, or natural

material, or the like, that will allow for a passage of
air. [Colum 3, lines 62-66.]
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Apparently, the sign display portion is “preferably flexible” so
that it can be rolled up and stored inside the hollow mast (see
colum 6, lines 62-68). Although it is also stated that the
material “may, of course, be rigid” (see colum 8, line 18), it
is not altogether clear whether this statenment refers to both an
open weave material and a perforated material and, in any event,
the clains on appeal require that the open weave material be
“substantially pliable.” The open weave nmaterial of Latiner
provi des air passages in order to mnimze wind | oads (see colum
8, lines 20-25).

In our view, there is nothing in the conbined teachings of
these two references which would fairly suggest making the
traffic direction marker or indicator of Adans of a substantially
pliabl e open weave material in view of the teachings of Latiner.
This is especially the case since Latiner’s materials are “light
in weight” and there is nothing to indicate that the flexible
open weave material of Latinmer would (a) provide durability and
resi st novenment when vehicular traffic passes over it and (b)
resist twsting and fol ding novenents when subjected to the
forces of the wind in the manner Adans indicates is necessary to
provide an effective traffic marker when it is laid flat on a

roadway. In this latter regard, it should be noted that the
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fl exi bl e open weave material of Latiner resists tw sting and
fol di ng novenents by virtue of the fact that it is fastened to a
rigid supporting structure or frame by means of hooks or clips;
there is, however, no such supporting structure or frame in
Adans.

The exam ner makes nmuch out of the fact that Adans, in |ines
19-26 of columm 2, indicates that a plurality of openings
(apparently openings 73) are provided in order to decrease w nd
resi stance and thus effect a reduced tendency for folding or
fl opping. W nust point out, however, that the openings 73 are
on the tail end of the shaft-like portion (rather than the
triangul ar portion as clainmed) and, further, these openings (as
t he exam ner apparently recogni zes) do not forman “open weave
web” as cl ai ned.

As to (B) the exam ner has taken the position that it would

have been obvious to provide the traffic direction marker or
i ndi cator of Adanms with a contrasting arrow “since Wl f [sic,
Wl ff] teaches that a contrasting arrow can be utilized to convey
information, and since Latiner teaches that it is known to place
i nformati on conveying synbols on an open weave material” (answer,
page 10). It is true that Latiner teaches the placenent of

“single or nultiple synbols, letters, nuners, or the |ike” (see
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colum 2, lines 23-25) on a portable traffic sign having a
di splay portion forned of an open weave material, but there is no
teaching of placing a contrasting arrow thereon. Wile Wl ff
teaches an arrow, it is in the context of a permanently installed
aerial indicator (note Fig. 12) which can be seen from airpl anes
and is |located near a facility such as an airport. More
specifically, the arrow of Wl ff sits on top of a mat having a
plurality of open cells with lights positioned below the cells
such that

at night the space below the mat is illum nated and the

indicia [e.g., an arrow] thereon appears dark and the

mat |ight, from above, and thus provides easy reading

of the indicia . . . . [Page 3, lines 34-37.]
Absent the appellant’s own teachings we are at a loss to
under stand why one of ordinary skill in this art would have been
nmotivated to single out the arrow fromthe di sparate teachings of
Wbl ff and incorporate it into the arrowlike traffic indicator of
Adans by placing it on the triangular portion thereof (i.e., the
head of Adams’ arrowlike traffic indicator). This is
particularly the case because there appears to be neither reason
nor need for placenent of an arrow on the indicator of Adans
i nasmuch as Adans’ indicator is already in the shape of an arrow.

Wth respect to Rejections (3) through (8), we have

carefully reviewed the teachings of Hull, Hadzicki, Goff and

8
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Nowel I, but find nothing therein which would overcone the
deficiencies of Adams, Latinmer and Wl ff that we have noted
above.

In view of the foregoing, we will not sustain Rejection (1)
(i.e., claims 1, 4, 7 and 9 as being unpatentable over Adans in
view of Latiner and Wl ff); Rejection (3) (i.e., claim2 as being
unpat ent abl e over Adans in view of Latimer, Wl ff and Hadzi cki);
Rejection (4) (i.e., clains 6, 8, 10, 12, 14 and 18 as being
unpat ent abl e over Adans in view of Latimer, WIff and Hull);
Rejection (5) (i.e., claim11l as bei ng unpatentable over Adans in
view of Latiner, WIff and Goff); Rejection (6) (i.e., claim13
as bei ng unpatentabl e over Adans, Latinmer, Wl ff and Nowell);
Rejection (7) (i.e., clains 15 and 16 as bei ng unpatentabl e

over Adans in view of Latinmer, WIff, Hull and Hadzicki); and

Rejection (8) (i.e., clains 17 and 19 as bei ng unpatentabl e over
Adans in view of Latinmer, Wil ff, Nowell and Hull).

Rejections (2), (9) and (10):

| ndependent claim 20 expressly requires, inter alia, that
the ground position indicator be fornmed of a “substantially
pliable fiberglass nmesh web.” Although it is not entirely clear

how t he exanm ner intends to conbine the references in order to
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satisfy this limtation, it appears that the exam ner considers
that it would have been obvious to nmake the traffic marker or

i ndi cator of Adans of an open weave material in view of the
teachi ngs of Latinmer and to further make the open weave materi al
of a fiberglass nmesh web in view of the teachings of Hadzi cki.
However, for the reasons stated above with respect to Rejections
(1) and (3) through (8), we do not believe that it would have
been obvious to nmake the traffic marker or indicator of Adans of
an open weave material in view of the teachings of Latinmer. Wth
respect to Hadzicki, the answer states that this reference “is
relied upon only for the teaching that it is known to nake nesh
material fromfiberglass” (see page 10). However, the nere fact
that, generally speaking, that fiberglass nesh is a *“known”

mat eri al does not serve as a sufficient basis for concluding that
it would have been obvious to utilize fiberglass nesh in the
traffic marker or indicator of Adans, as nodified by Latiner.
Instead, it is well settled that it is the prior art which nust
provi de one of ordinary skill in the art the notivation to nmake
t he proposed nodifications needed to arrive at the clained
invention. See, e.g., Inre Lalu, 747 F.2d 703, 223 USPQ 1257
(Fed. Cir. 1984). Here, the fiberglass nesh of Hadzicki is

obviously a light weight material (see colum 3, |ines 20-27)
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that is used in an entirely disparate environnent fromthat of
Adans (i.e., to forma venting screen 24 on the sail of a kite-
like flying machine), and there is absolutely nothing in the
conbi ned teachi ngs of Adans, Latinmer and Hadzi cki which woul d
fairly suggest making the traffic marker or indicator of Adans of
this |ightweight material.

In rejecting i ndependent claim 20 the exam ner has
additionally relied on the teachings of Hull; however, the
exam ner has only relied on this reference for a teaching of
ground securenment nmeans and a storage container.

Wth respect to Rejections (9) and (10), we have carefully
reviewed the teachings of Wl ff and Nowel| but find nothing
t herein which woul d overcone the deficiencies of Adans, Latiner,
Hadzi cki and Hull that we have noted above. This being the case

we wi Il not sustain Rejection (2) (i.e., claim?20 as being

unpat ent abl e over Adans in view of Latiner, Hull and Hadzi cki;
Rejection (9) (i.e., clains 21-23 as bei ng unpat entabl e over
Adans in view of Latimer, Hull, Hadzicki and Wl ff) and Rejection
(10) (i.e., claim?24 as being unpatentable over Adans in view of

Latinmer, Hull, Hadzicki and Nowell).
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Al'l of the above-noted rejections are reversed.

REVERSED

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

) BOARD OF PATENT
HARRI SON E. McCANDLI SH ) APPEALS AND
Seni or Adm nistrative Patent Judge ) | NTERFERENCES

)

)
JAMES M MEI STER )
Adm ni strative Patent Judge )
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Luedeka, Neely & Graham
First American Center
Suite 1030

507 Gay Street
Knoxville, TN 37902
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