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DECI SI ON ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134
fromthe final rejection of clains 7 and 8, which are all the

clainms in the application. Cdains 1-6 were cancel ed.

W& reverse.

! Application for patent filed May 6, 1991.
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BACKGROUND

The invention relates to air traffic control. An air
traffic controller sends flight instructions to an aircraft
via an intermnmediary conputer. Wen the controller enters
flight instructions into the conputer, the conputer prescreens
the instructions for consistency with conditions in the air
and on the ground. It forwards consistent instructions to the
aircraft. Inconsistent instructions are returned to the

controller. (Appeal Br. at 2.)

Claim8, which is representative for our purposes,
fol | ows:

8. A nethod of controlling air traffic at an airport
conpri sing

a) nmaking an opinion determnation as to instructions to
be supplied to an aircraft,

b) providing such instructions to a conputer,

c) permtting the conputer to conpare such instructions
wi th known conditions on the ground and in the air for
possi bl e contradi ction therebetween, and

d) i) if no contradiction, passing said instructions on
to the aircraft, or

ii) if contradictory, not passing said instructions
on and al erting an operator.
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The references relied on by the patent exam ner in
rejecting the appealed clains foll ow
Artz 5, 025, 382 Jun. 18,
1991

(filed Dec. 12, 1989)

John A. Scardina et _al. (Scardina) “Future ATC Automation Aids
Based upon Al Technol ogy,” Proceedi ngs of the | EEE, Nov. 11
1989, pp. 1625-33.
Tekla S. Perry, “Inproving the Wrld' s Largest, Mst Advanced
System ” | EEE Spectrum Feb. 1991, pp. 22-36.

Clainms 7 and 8 stand rejected under 35 U.S.C. § 103 as
obvi ous over Artz or Perry in view of Scardina. Rather than
repeat the argunments of the appellant or examner in toto, we

refer to the appeal brief and the exam ner’s answer for the

respective details thereof.

OPI NI ON
In reaching our decision in this appeal, we considered
the subject matter on appeal, the rejection advanced by the
exam ner, and the evidence supporting the rejection. W also
considered the appellant’s argunments along with the exam ner’s

argunments in rebuttal. After considering the record before
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us, it is our view that the evidence relied on and the |evel
of skill in the art would not have suggested to one of
ordinary skill in the art the invention of clains 7 and 8.

Accordi ngly, we reverse.

In rejecting clains under 35 U.S.C. 8§ 103, the patent
exam ner bears the initial burden of establishing a prim

faci e case of obviousness. A prina facie case of obvi ousness

i s established when the teachings fromthe prior art itself
woul d appear to have suggested the clained subject matter to a
person having ordinary skill in the art. |If the exam ner

fails to establish a prinma facie case, an obvi ousness

rejection is inproper and will be overturned. 1In re
Rij ckaert, 9 F.3d 1531, 1532, 28 USPQR2d 1955, 1956 (Fed. Cr
1993). It is against this background that we consider the

exami ner’s rejection.

In rejecting clains 7 and 8, the exam ner observes that
Artz teaches a data link between an air traffic controller and
an aircraft. The controller enploys a ground-based conputer

to send flight instructions to the aircraft. The exam ner
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admts that Artz neither teaches nor suggests “a feature of

recogni zing ‘wong’ nessage[s].” (Examner’s Answer at 4.)

The exam ner notes that Perry nentions problens inherent
in voice communi cati ons between an air traffic controller and
an aircraft. He opines that the reference discloses a ground-
based conputer to “digitize the controller’s comrunication and

verify the conmunication nessage to elimnate error.” (1d.)

The exam ner further observes that Scardi na teaches an
“Al system” (id.), which the exam ner opines is for “training
aircraft controller[s] to evaluate |ogical accuracy or
consistency.” (ld.) He concludes as foll ows.

Thus, it woul d have been obvious to one of ordinary
skill in the art, at the tine the invention was
made, to enploy such a Al system as taught by
Scardina et al to produce the clained invention
since Artz reference recogni zes there is a problem
sending a ‘wong’ nessage and/or inconsi stent

i nformati on being received/send. Thus, it would
have been obvious to one skilled artisan to
recogni ze the problem as recognized by Artz to
enpl oy a device (e.g., Al system as disclosed by
Scardina et al) to check/verify and warn either air-
traffic controller or pilot of contradictory
conditions. (Exam ner’s Answer at 4.)
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W find that neither the Artz, Perry, nor Scardina
references, alone or in conbination, teaches or suggests the
clainmed invention. W address the failure of Artz
individually and the failure of Perry and Scardi na

col l ectively.

Regarding Artz, we find that the reference fails to teach
or suggest the checking or conparing of instructions as
claimed. Caim7 specifies in pertinent part “checking the
i nstructions agai nst a data base of known conditions on the
ground and in the air for logical accuracy ... to detect
| ogi cal inaccuracy or inconsistency in the instructions
because of contradictory conditions.” (Appeal Br., 8§ 10.)
Claim8 simlarly recites in pertinent part “conpar[ing] such
instructions with known conditions on the ground and in the

air for possible contradiction therebetween ...." (Ld.)

The exam ner admts that the reference neither teaches
nor suggests “a feature of recognizing ‘wong’ nessage[s].”
(Exam ner’s Answer at 4.) The “feature” refers to the clained

checking or conparing of instructions. Therefore, we find
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that Artz fails to teach or suggest the checking or conparing

of instructions as specified in clains 7 and 8, respectively.

Regardi ng the Perry and Scardi na references, we find that
the references fail to teach or suggest the clai ned passing on
or retransmtting of only logically accurate instructions.
Claim 7 specifies in pertinent part that the invention
“retransmts the instructions to said aircraft if logically
accurate, but, if not logically accurate, sends an error
signal back to the human air traffic controller instead ....”
(Appeal Br., 8 10.) Caim8 simlarly recites in pertinent
part “if no contradiction, passing said instructions on to the
aircraft, or ... if contradictory, not passing said
instructions on and alerting an operator.” (lLd.) In short,
the clained invention prescreens instructions froman air
traffic controller for contradictory conditions before the
instructions are sent to an aircraft. Contradictory
instructions are never sent to the aircraft. Only those
instructions consistent with ground and air conditions are

sent.
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Perry teaches a need to reduce voi ce conmuni cations
between an air traffic controller and an aircraft. The
reference opines that “sending discrete witten nmessages
shoul d greatly boost efficiency.” P. 30. Perry also
describes “[s]mart machines.” P. 31. The Autonated En Route
Air Traffic Control System (AERA), “[t]he epitone of this
automation,” id., projects intended flights twenty m nutes
ahead. “If the conmputer spots a conflict, it is highlighted
on the screen and a wi ndow opens, with recomendati ons such as
“American Flight 66 should descend to 29 000 within 2
mnutes.’” 1d. Scardina discloses AERA in nore detail. PP

1628- 32.

Conparison of the invention to the references evi dences
that neither Perry nor Scardi na teaches or suggests the
cl ai med passing on or retransmtting of only logically
accurate instructions. The references do not prescreen
instructions for contradictory conditions before the
instructions are sent to an aircraft. Al instructions are

sent to the aircraft. It is only after the instructions are
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sent and bei ng executed that AERA can detect a conflict.
Therefore, we find that Perry and Scardina, alone or in
conbination with Artz or each other, fail to teach or suggest
the passing on or retransmtting of only logically accurate

instructions as specified in clains 7 and 8, respectively.

For the foregoing reasons, we find that the statenent of

the exam ner’s rejection does not amount to a prinma facie case

of obvi ousness. Because t he exani ner has not established a

prinma facie case, the rejection of clains 7 and 8 over Artz or

Perry in view of Scardina is inproper and is reversed.

CONCLUSI ON

To summari ze, the decision of the exam ner to reject

clainse 7 and 8 under 35 U.S.C. 8 103 is reversed.
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