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The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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DECI SI ON ON APPEAL

! Application for patent filed June 7, 1994. According to
appellant, this application is a continuation-in-part of
Application 08/ 056,608, filed May 3, 1993; which is a
continuation of Application 07/854,975, filed March 23, 1992.
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This is a decision on an appeal fromthe exam ner’s final
rejection of clainms 1 through 6 which are all of the clains
pending in the application.

Claiml is representative of the subject matter on appeal
and reads as foll ows:

1. A process for electrochem cal treatnment of a
predeterm ned portion of a contam nated concrete structure
havi ng an exposed surface area and enbedded st eel
rei nforcenent, wherein an el ectroconductive material is
applied to said exposed surface area of the concrete to forma
distributed el ectrode, a source of DC voltage is applied to
said el ectroconductive nmaterial, as a positive termnal, and
to said enbedded steel reinforcenent, as a negative term nal
and wherein said DC voltage is applied to inpart a distributed
current flow, of predetermined current density in relation to
surface area of the steel reinforcenent, between said applied
el ectroconductive material and said enbedded st eel
reinforcenment, and wherein said DC vol tage and sai d
distributed current flow are continued until a predeterm ned
current flow of at |east about 500 anpere-hours of current per
square neter of surface area of said enbedded stee
rei nforcenent has flowed between said termnals, and wherein
said treatnent is termnated as a function of said
predeterm ned current flowin relation to the surface area of
sai d enbedded steel reinforcenment, the inprovenent
characteri zed by

(a) said electroconductive material being applied to
only a predeterm ned fractional portion of the exposed
surface area of said predeterm ned portion to be treated,

(b) said predeterm ned fractional portion being |ess
than the entire exposed surface area of said
pr edet er m ned portion to be treated,

(c) said distributed current flow being applied to
sai d predeterm ned fractional portion at a current
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density which isin aratio to said predeterm ned current
density which is inversely proportional to the ratio of said
pr edet er m ned fractional portion to the entire exposed
surface area of sai d predeterm ned portion to be treated,

(d) said treatnent being continued until said
predeterm ned current flow has been reached with respect
to the surface area of enbedded steel reinforcenment for the
entire said predeterm ned portion to be treated, and

(e) said treatnment being thereupon termnated as to
t he entire said predeterm ned portion to be treated.

The appeal ed clains stand rejected or stand provisionally
rejected as foll ows:
1) Clains 1 through 6 under 35 U.S.C. §8 102(b) as
antici pated by the disclosure of Manni ng?
2) Clainms 1 through 6 under 35 U.S.C. §8 103 as unpatentable
over the disclosure of Manning;
3) Clains 1 through 6 under 35 U.S.C. §8 101 as claimng the
sanme invention as the clainms of copending Application
08/ 342, 636; and
4) Clainms 1 through 6 under the judicially created doctrine
of obvi ousness-type doubl e patenting over the clains of

copendi ng Application 08/ 342,636 in view of Manni ng.

2 Manning et al. (Manning), “Electrochem cal Renoval of
Chloride lons from Concrete: Initial Evaluation of the Pier
S19 Field Trial,” TRB, Jan. 1991.
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We have carefully reviewed the clains, specification and
applied prior art, including all of the argunents and evi dence
advanced by the exam ner and appellant in support of their
respective positions. This review |eads us to concl ude that
the exam ner’s rejections are not well founded. W wll not
sustain each of the foregoing rejections for those claim
interpretation and reasons set forth in the Brief. W add the
followng primarily for enphasis.

In determ ning patentability of the clainmed subject
matter, all limtations, including the claimlanguage
“predetermned’, in claim1 nust be considered. Cf. Inre
Geerdes, 491 F.2d 1260, 1262, 180 USPQ 789, 791 (CCPA 1974).
When the term “predetermned” in claiml is given its broadest
reasonabl e interpretation consistent with pages 1 through 7 of
the specification, we agree with appellant that it neans
“determ ned in advance”. However, neither the clains of
Application 08/ 342,636 nor the content of Manning descri bes
determning a fractional area for the distribution of current
flow in advance based on the total area to be treated as
required by claim1l, steps (a) through (c). Accordingly, we

are constrained to agree with appellant that the exam ner has
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not established a prima facie case of anticipation under 35

U S.C. 8§ 102(b) or double patenting under 35 U S.C. § 101.

Simlarly, we agree with appellant that there is no
suggestion or notivation to determne a fractional area for
the distribution of current flow in advance based on the total
area to be treated and distribute current flow only to the
fractional portion of the total area to be treated at a
current density which is inversely proportional to the ratio
of the predeterm ned fractional portion to the total area to
be treated as required by the clainms on appeal. Al though
Manni ng states enhancenent of an area in which the current has
not been distributed, it does not recognize that the
enhancenent is caused by the so-called “spill over” effect as
all eged by the examner. |In fact, as pointed out by
appel  ant, Manning surm ses that the enhancenment nay be
attributed to “tenperature effects” or “the result of a
reducti on of macrocell action in the colum.” See page 9.
There sinply is no evidence in the record to support a
conclusion that one of ordinary skill in the art was aware of

the so-called “spill over” phenonenon at the tinme of the
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invention. Accordingly, we are also constrained to agree with
appel l ant that the exam ner has not established a prim facie
case of obviousness under 35 U.S.C. § 103 over the Manni ng

di scl osure or unpatentability under the judicially created
doctrine of obviousness-type doubl e patenting over the clains

of Application 08/ 342,636 in view of Mnning.
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In view of the foregoing, the decision of the examner is

reversed
REVERSED
John D. Smith )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
Chung K. Pak ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES
)
)
)
Peter F. Kratz )
Adm ni strative Patent Judge )
CKP: t dl



Appeal No. 1997-1676
Application No. 08/255, 010

SCHWEI TZER CORNVAN & GROSS
230 Park Avenue
New Yor k, NY 10169



