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BACKGROUND

The appellant's invention relates to a hangi ng pl ant
apparatus. An understandi ng of the invention can be derived
froma reading of exenplary clains 1, 8 and 14 (the
i ndependent cl ai ns on appeal ), which appear in the appendix to

the appellant's brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Maasbach 4,109, 442 Aug. 29,
1978

O Sul l'ivan 4, 556, 184 Dec. 3,
1985

Lyon 4, 965, 963 Cct .
30, 1990

Takahi sa 56- 95252 (Japan) Jan. 31, 1981
G een 2,147,484 (G. Britain) May
15, 1985

Hawki ns 94/ 09614 (W PO May 11, 1994

Clainms 1 through 13 stand rejected under 35 U.S.C. § 112,

second paragraph, as being indefinite for failing to

2 |n determning the teachings of Takahisa, we will rely
on the translation provided to the PTO. A copy of the
translation is attached for the appellant's conveni ence.
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particularly point out and distinctly claimthe subject matter

whi ch the appellant regards as the invention.

Clains 1 and 8 stand rejected under 35 U . S.C. § 103 as

bei ng unpat ent abl e over Hawkins in view of Miasbach.

Clainms 2 through 6, 9 and 10 stand rejected under 35
U S.C 8§ 103 as being unpatentabl e over Hawkins in view of

Maasbach and Takahi sa.

Claim?7 stands rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Hawkins in view of Maasbach and O Sul livan

Clains 11 through 13 stand rejected under 35 U.S.C. § 103
as bei ng unpat entabl e over Hawkins in view of Maasbach,

Takahi sa and Lyon.

Claim 14 stands rejected under 35 U.S.C. § 103 as being

unpat ent abl e over Hawkins in view of Maasbach and G een.
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Clainms 15 through 19 stand rejected under 35 U . S.C. 8§ 103
as bei ng unpatentabl e over Hawkins in view of Maasbach, G een

and Takabhi sa.

Claim 20 stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Hawkins in view of Maasbach, G een and

O Sul livan.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appell ant regardi ng the above-noted
rejections, we nake reference to the exam ner's answer (Paper
No. 11, nmiled Novenber 18, 1996) for the examner's conplete
reasoning in support of the rejections, and to the appellant's
brief (Paper No. 10, filed July 15, 1996) for the appellant's

argument s t her eagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the

respective positions articulated by the appellant and the
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exam ner. As a consequence of our review, we make the

det er m nati ons which foll ow.

The i ndefiniteness issue

We do not sustain the rejection of clains 1 through 13

under 35 U . S.C. 8§ 112, second paragraph.

Clainms are considered to be definite, as required by the
second paragraph of 35 U . S.C. 8 112, when they define the
net es and bounds of a clained invention with a reasonabl e

degree of precision and particularity. See In re Venezia, 530

F.2d 956, 958, 189 USPQ 149, 151 (CCPA 1976).

The exam ner determ ned (answer, p. 3) that

[]n clains 11-13, the references to "said receptacle"
and the positive recitation of a structural limtation
associated therewith (in this case, a wick) is confusing
in that the preanble of each claimis directed to a
"hangi ng pl ant contai ner apparatus” and not a conbi nation
of an apparatus and a receptacle per se. . . . It is not
cl ear whether Applicant is attenpting to claimthe

conmbi nation or merely the subconbi nati on.

We do not agree. As correctly pointed out by the

appel lant (brief, pp. 4-5), clains 1-10 are clearly directly
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to the subconbi nati on of the apparatus as shown in Figure 1
for use with an uncl ai ned plant receptacle. The nere fact
that clainms 11-13 recite further details of the unclained

pl ant receptacle with which the clained apparatus is intended
to be used does not render the clains indefinite. Thus, it is
our determnation that clains 1 through 13 do define the netes
and bounds of the clainmed invention with a reasonabl e degree
of precision and particularity. Accordingly, the decision of
the examiner to reject clainms 1 through 13 under 35 U . S.C. 8§

112, second paragraph, is reversed.

The obvi ousness issue
We do not sustain the rejection of clains 1 through 20

under 35 U.S.C. § 103.

The exam ner determ ned (answer, pp. 4-5 and 7) that
Hawki ns failed to teach the drawstring nmeans as recited in
i ndependent clains 1 and 14 and the drawi ng neans as recited
I n independent claim8. The exam ner then concluded that it
woul d have been obvious to one having ordinary skill in the

art to nodify Hawkins to have a drawstring based upon
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Maasbach's teachings of utilizing cord 2 to easily tighten the

bag 6 to the shrub 15 as shown in Figure 6.

We agree with the appellant's argunment (brief, pp. 6-8)
that there is no teaching, suggestion or notivation for
conbi ni ng Maasbach's teaching with Hawki ns's plant receptacle

absent inpressible hindsight.

Furthernore, it is our view that cord 2 of Maasbach or
the string-like nmenber 2 of Takahi sa are not equivalent to the
cable ties disclosed by the appellant. 1In order to neet a
"means- plus-function"” Iimtation, the prior art nust (1)
performthe identical function recited in the neans limtation
and
(2) performthat function using the structure disclosed in the

specification or an equivalent structure. Cf. Carroll Touch

Inc. v. Electro Mechanical Sys. Inc., 15 F.3d 1573, 1578, 27

USPQ2d 1836, 1840 (Fed. Cir. 1994); Valnont Indus. Inc. v.

Rei nke Mg. Co., 983 F.2d 1039, 1042, 25 USPQRd 1451, 1454

(Fed. Gr. 1993); Johnston v. IVAC Corp., 885 F.2d 1574, 1580,

12 USP2d 1382, 1386 (Fed. GCir. 1989). 1In this case, the
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structure disclosed in the specification (pp. 2-3) for
performng the function of the "drawstring neans"” (clains 1
and 14) and the "draw ng neans" (claim8) consists of two
plastic cable ties 10 of the type well known in the

el ectronics art, shown in detail in Figure 4. As shown in
Figure 1, the bottom hem 3 provides access to the cable ties
10 at two locations. In addition, the appellant discloses
that when the cable ties 10 are pulled tight around a pot 11,

t hey cannot be rel eased without cutting the cable ties. Thus,
the tightened cable ties becone relatively permanently secured
to the pot 11. The cord 2 of Maasbach and the string-Iike
menber 2 of Takahi sa both consist of a single nmenber
accessible at a single location. In addition, the cord 2 of
Maasbach and the string-1ike nenber 2 of Takahi sa both are
easily tightened and unti ghtened. Accordingly, it is our view
that the cord 2 of Maasbach and the string-1ike nenber 2 of
Takahi sa are not an equivalent structure to the two cable ties
10 di scl osed by the appellant. Thus, even if it were obvious
to replace Hawki ns' |lower wire 156 engaged behind flange 154
of the ring 152 (which is permanently connected to dish 122)

with a drawstring as taught by either Maasbach or Takahi sa,
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the resulting apparatus woul d not render the hangi ng pl ant
cont ai ner apparatus of the appeal ed cl ai ns unpat ent abl e under

35 U.S.C. § 103.

We have al so reviewed the Lyon, Geen and O Sullivan
references additionally applied in the rejection of sone of
t he appeal ed clains but find nothing therein which makes up

for the deficiencies of the applied prior art discussed above.

For the reasons set forth above, the decision of the
exam ner to reject clains 1 through 20 under 35 U.S.C. § 103

isS reversed.
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CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
clainms 1 through 13 under 35 U . S.C. 8§ 112, second paragraph,
and the decision of the examner to reject clains 1 through 20
under
35 U S.C. 8 103 is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

JAMES M MEl STER )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
CHARLES E. FRANKFORT ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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