TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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GONZALES, Adnmini strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina

rejection of clains 1, 2 and 4 through 10. These clains

! Application for patent filed July 28, 1994. According to appellant,
this application is a continuation of application no. 08/023,836, filed
February 23, 1993, now abandoned
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constitute all of the clainms remaining in the application.?

Appel lant's invention pertains to a closet flange for
connecting an outlet of a toilet bowl with a waste water drain
conduit through an opening in a floor. According to appeal ed
claim 10, the closet flange includes an outer flange (24) and
a discharge tube (26). The outer flange (24) includes a |east
two first apertures (32, 34) for connecting the outer flange
to a floor and at |east two second apertures (36, 36) for
connecting the outer flange to a toilet bow. The discharge
tube (26) is rotatably connected to the outer flange by neans
of a press catch connector (62, 66). The press catch
connector permts rotation of the discharge tube relative to
the outer flange without raising or |owering the discharge
tube relative to the outer flange. The discharge tube (26)
further includes (i) an interiorly-positioned seal seat
| ocated proximate the outer flange which defines a first

substantially circular opening, (ii) a distal end for coupling

2 dains 1 and 10 have been anended subsequent to final rejection.
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to a waste water drain conduit, and (iii) a curved tubing
section (54) extending between the first substantially
circul ar opening and the distal end and defining a curved
centerline imediately bel ow and conti nuously fromthe first

substantially circul ar opening.

A correct copy of independent clainms 1 and 10 i s appended
to the exam ner's answer. A correct copy of dependent clains
2 and 4 through 9 can be found in the appendix to appellant's
brief.

The references relied upon by the exam ner as evidence of

obvi ousness are:

McFar | and 310, 298 Jan. 06,
1885
O Donnel | 1, 091, 697 Mar. 31,
1914
McEwen 3,775,780 Dec. 04, 1973
d sson WO 92/ 19901 Nov. 12, 1992

(PCT Application)
The follow ng rejections are before us for review
Clains 1 and 10 stand rejected under 35 U S.C. § 112,
second paragraph, as being indefinite for failing to
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particularly point out and distinctly claimthe subject matter
whi ch the appellant regards as the invention.

Claims 1, 2, 4 through 7, 9 and 10 stand rejected under
35 U.S.C. § 103 as bei ng unpatentable over McEwen in view of
McFarl and and 4 sson.

Clains 1, 2 and 4 through 10 stand rejected under
35 U.S.C. 8 103 as being unpatentabl e over McEwen, MFarl and
and O sson, as applied to clains 1 and 10 above, and further
in view of O Donnel |

Reference is made to the appellant's brief (Paper No. 30)

and to the exam ner's answer (Paper No. 32) for the respective

positions of the appellant and the exam ner with regard to the
nerits of these rejections.
OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellant’s specification and clai ns,
to the applied prior art references, and to the respective
positions articul ated by appellant and the examner. As a
consequence of our review, we have nmade the determ nations

whi ch foll ow.
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Turning first to the examner's rejection of clains 1 and
10 under 35 U.S.C. § 112, second paragraph, it is the
exam ner's position that the clains are indefinite because (i)
the "clainms are unclear as to the structure defined by the
| anguage 'wi thout raising or lowering . . . flange'" and (ii)
the rel ationship between the "floor" recited in the body of
the clains and the "floor"” recited in the preanble of the
clains is unclear (answer, pages 4 and 5). Appellant points
out that it is the press catch connector which permts
relative rotation between the outer flange and the di scharge
tube without raising or lowering the discharge tube relative
to the outer flange, i.e., wthout any
vertical displacenent of the discharge tube (brief, pages 5
and 6). Appellant also believes that the anendnents nmade to

clains 1

and 10 subsequent to the final rejection clarified the use of
the term"floor"” (brief, page 5).
The definiteness of claimlanguage is analyzed, not in a

vacuum but always in light at the teachings of the prior art
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and of the particular application disclosure as it would be
interpreted by one possessing an ordinary |evel of skill in

the pertinent art. In re More, 439 F.2d 1232, 1235, 169 USPQ

236, 238 (CCPA 1971). dains are considered to be definite,
as required by the second paragraph of 35 U.S.C. § 112, when
they define the netes and bounds of a clained invention with a
reasonabl e degree of precision and particularity. See In re
Venezia, 530 F.2d 956, 958, 189 USPQ 149, 151 (CCPA 1976).

In our opinion, the recitation that the press catch
connector permts rotation of the discharge tube relative to
the outer flange without raising or |owering the discharge
tube relative to the outer flange, when read in |ight of
appel l ant' s specification and draw ngs, woul d have apprised a
person skilled in the art of the scope of the clainms. It is
also clear to us that the floor referred to in the body of the
claims is the same
floor nentioned in the preanble. Since the exam ner has not

presented any reason why a person having ordinary skill in the

art woul d not understand the scope and nmeaning of clainms 1 and
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10, we will not sustain the rejection of clainms 1 and 10 under
35 US.C 8§ 112.

Turning next to the rejection of clains 1, 2, 4 through
7, 9 and 10 under 35 U.S.C. 8 103 as bei ng unpatentabl e over
McEwen in view of McFarland and O sson, the exam ner describes
Figure 1 of MFarland as teaching a discharge tube (A)
i ncluding a curved tubing section and contends that "it woul d
have been obvious to one of ordinary skill in the art to
associate a curve with the McEwen tubing section in order to
facilitate installation"” (answer, page 6).

We share appellant's view that even if MEwen and
McFarl and were conbined in the manner proposed, the resulting
device still would fall short of nmeeting the limtation in
clains 1 and 10 of a curved tubing section defining a "curved
centerline imrediately bel ow and continuously fromsaid first
substantially circular opening.”™ As correctly pointed out by
the appellant (brief, page 9), Figure 1 of MFarland shows the
upper end of pipe (A extending dowwardly fromthe flange (B)
in a direction
perpendicular to the flange. In fact, MFarl and describes the
end of the pipe (A connected to the flange (B) as a "short
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vertical cylinder" (page 1, lines 98 and 99), that is, pipe

(A)

has a straight centerline imediately bel ow the fl ange (B)
In order to neet the limtation in question, the art would
have to teach or suggest a tubing section defining a curved

centerline inmmediately bel ow the seal seat (16) of McEwen. In

other words, the limtation in question precludes a tubing
section defining a straight centerline imediately bel ow t he
seal seat. The advantages of appellant's curved tubing
section are described at pages 7 and 8 of appellant's
specification. W can find nothing in the conbined teachings
of McEwen and McFarl and whi ch woul d have suggested the
elimnation of McFarland's upper straight section of pipe.
A sson does not cure the foregoing deficiency in the MEwen-
McFar| and conbi nati on.

Thus, the exami ner’s conclusion that the differences
bet ween the subject matter recited in clains 1, 2, 4 through
7, 9 and 10 and the applied prior art are such that the
subject matter as a whol e woul d have been obvious at the tine

the invention was made to a person having ordinary skill in
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the art is not well founded. Accordingly, we will not sustain
the 35 US.C. §8 103 rejection of these clains based on McEwen,
McFarl and and 4 sson.

The last of the examner's rejections for our reviewis
that of clainms 1, 2 and 4 through 10 under 35 U S.C. 8§ 103 as
bei ng unpat ent abl e over the conbi ned teachi ngs of MEwen,

McFar | and,

A sson, and O Donnell. The exam ner considers O Donnell as
teaching the "continuously curved" and "non-edge bearing"
| anguage of independent claim 1l and concl udes, that in any
event, the feature is old and well known (answer, page 5).
Qur review of O Donnell reveals that the centerline of
the tubing section of O Donnell's pipe (1) imedi ately bel ow
the annul ar depression or seal seat (6) is straight, not
curved. Thus, O Donnell does not cure the deficiency in the
McEwen- McFar | and- A sson conbi nati on that we di scussed, supra.
Wth regard to the exam ner's assertion that the
"continuously curved"” and "non-edge bearing" |anguage is old
and well known, we note that the assertion has been tinely

chal | enged by appellant and the exam ner has provi ded no
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evi dence to support the assertion. At any rate, for the
reasons we have set forth above, we find that the limtation
inclains 1 and 10 of a curved tubing section defining a
"curved centerline immediately bel ow

and continuously fromsaid first substantially circular

openi ng"

i's not taught or suggested by the conbi ned teachi ngs of the
applied prior art. Thus, we find that the exam ner has not

established a prinma facie case of obviousness with regard to

the cl ai ned subject natter.

Accordingly, we will not sustain the 35 U S.C. § 103
rejection of clainms 1, 2 and 4 through 10 based on MEwen,
McFarl and, d sson and O Donnel |

Since we have found that the exam ner has not established

a prima facie case of obviousness with regard to the cl ai ned

subject matter, it is unnecessary for us to consider
appel l ant's argunent regardi ng the declarations filed under 37
CFR § 132.

To summarize, all rejections are reversed.
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REVERSED

HARRI SON E. M:CANDLI SH )
Seni or Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
WLLIAM F. PATE, |11 ) APPEALS AND
Adm ni strative Patent Judge )
| NTERFERENCES
)
)
)
JOHN F. GONZALES )
Adm ni strative Patent Judge )

vsh
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