TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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Application 08/369, 712!

Bef ore ABRAMS, FRANKFORT and STAAB, Adm nistrative Patent Judges.

ABRAMS, Admi nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe decision of the examner finally
rejecting clains 1 through 9, which constitute all of the clains

of record in the application.

1 Application for patent filed January 6, 1995. According
to appellant, this application is a continuation-in-part of
Application 08/125,522 filed Septenber 22, 1993, now U. S. Patent
No. 5,402,897 issued April 4, 1995.
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The appellant's invention is directed to an article support
and di splay device. The subject matter before us on appeal is
illustrated by reference to claiml, a copy of which can be found

in an appendix to the Brief on Appeal.

THE REFERENCES

The references relied upon by the exam ner to support the
final rejection are:
Fast et al. (Fast ‘189) 5,123, 189 Jun. 23, 1992
Fast et al. (Fast ‘766) 5, 235, 766 Aug. 17, 1993

THE REJECTI ON

Clainms 1 through 9 stand rejected under 35 U . S.C. § 103 as
bei ng unpatentabl e over either of the Fast patents.

The rejection is explained in the Exam ner's Answer.

The opposing viewpoints of the appellant are set forth in

t he Appeal Brief.

OPI NI ON
In reaching our decision on the issues raised in this
appeal, we have carefully assessed the clains, the prior art

appl i ed against the clains, and the respective views of the
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exam ner and the appellant as set forth in the Exam ner’s Answer
and the Appeal Brief.

The clains all stand rejected under 35 U S.C. 8§ 103. The
exam ner bears the initial burden of presenting a prima facie
case of obviousness (see In re R jckaert, 9 F.3d 1531, 1532, 28
USPQ2d 1955, 1956 (Fed. Cir. 1993)), which is established when
the teachings of the prior art itself would appear to have
suggested the clainmed subject matter to one of ordinary skill in
the art (see Inre Bell, 991 F.2d 781, 783, 26 USPQ2d 1529, 1531
(Fed. Cir. 1993)).

| ndependent claiml is directed to an article support and
di spl ay device for use with a support fixture, which has two
conponents. The first is “at |east two spaced apart merchandi se
pegs” supported at their proximal ends by the support fixture and
having free distal ends to receive nerchandise. In view of the
expl anation of the invention in the appellant’s disclosure, we
have interpreted “spaced apart” to nean spaced laterally apart,
rather than vertically. The second conponent is a planar sheet
material “having a length greater than the distance between said
spaced apart nerchandi se pegs and a wi dth proxi mate the di stance
bet ween sai d support fixture and the distal ends of said

mer chandi se pegs.” The planar sheet is provided at its proxinate
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end with a neans for attaching it to the support fixture, and at
its distal end with a tag nolding for receiving and di splaying
product information.

It is the examner’s view that the subject matter recited in
the clains woul d have been obvious in view of the teachings of
either of the Fast references, recognizing that “[t]he w dth of
the baffle is considered as an obvious matter of engi neering
choi ce” (Answer, page 3). The appellant argues that the claim
requi res two spaced apart nerchandi se pegs, which is not present
in either of the applied references, and that the planar sheet
materi al must have a particular relationship with respect to the
pegs, which also is not taught by the applied references.

We agree with the appellant. Neither Fast reference is
concerned with the probl em addressed by the appellant, that is,
the novenent of air in the space adjacent to the cl ai ned devi ce.
In both of the references, a single nerchandi se peg is disclosed,
with a single sheet of planar material associated therewth.
Thus, it is our view that one of ordinary skill in the art would
not have been taught by either Fast reference to utilize a single
pl anar sheet with a plurality of nmerchandi se pegs. Furthernore,
whil e the planar sheets shown in these references appear to neet

the width [imtation of claim1l, they certainly do not neet the
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length limtation, for that requires the presence of nore than
one nerchandi se peg. From our perspective, the only suggestion
for nodifying the Fast systens in such a manner as to neet the
terms of claim1 is found in the luxury of the hindsight accorded
one who first viewed the appellant’s disclosure. It is well
settled that the teachings of the prior art nust suggest making
the nodification which the exam ner proposes. See In re Fritch,
972 F.2d 1260, 1266, 23 USPd 1780, 1783 (Fed. Cir. 1992).

It is our conclusion that the teachings of either of the two
applied Fast references fail to establish a prim facie case of
obvious with respect to the subject matter of independent claiml
or, it follows, of dependent clains 2 through 6.

| ndependent claim 7 contains the sane two limtations
di scussed above, and thus we reach the sane result with respect
to clainms 7 through 9.

The rejection i s not sustai ned.
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The decision of the exam ner i s reversed.

REVERSED

NEAL E. ABRAMS )
Adm ni strative Patent Judge)
)
)

)
CHARLES E. FRANKFORT ) BOARD OF PATENT
Adm ni strative Patent Judge) APPEALS AND

) | NTERFERENCES

)

)
LAWRENCE J. STAAB
Adm ni strative Patent Judge)
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