TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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FRANKFORT, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's
final rejection of clains 20 through 24, 41, 66, 89 through
91, 108, 129, 131 and 132 in a Reexam nation proceedi ng iden-
tified by Control No. 90/003,626 for U S. Patent No.

5, 330, 405, i ssued on July 19, 1994. The original patent
i ncluded clains 1 t hrough 130. The appel |l ant has added
clainms 131 and 132 in thi s Reexam nati on proceeding. The
patentability of clainms 28 and 94 has been confirned by the
exam ner. Cainms 1 through 19, 25 through 27, 29 through 40,
42 through 65, 67 through 88, 92, 93, 95 through 107, 109

t hrough 128 and 130 have been canceled. I n appellant's brief
(Paper No. 13, page 3), it is indicated that appellant
"appeals the rejection of clainms 20-24, 41, 66, 89-91, 108 and
129." Gven that there is no nention of clainms 131 and
132, and no discussion or argunent in appellant's brief

concerning the examner's rejections of these clains, we con-
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clude that clainms 131 and 132 are not before us in this
appeal . Accordingly, only clains 20 through 24, 41, 66, 89

through 91, 108 and 129 remain for our consideration.?

Appel lant's invention relates to a nulti-station
exerci se machi ne wherein a selectable ratio of the weight of a
subfranme (22) and the body wei ght of a user thereon is
communi cated to the user as exercise resistance. A copy of
the clains on appeal and the clainms fromwhich they depend

appears in the Appendi x to appellant's brief.

The prior art references of record relied upon by

the examiner in rejections of the appeal ed clains are:

Tuttl e 197, 750 Dec. 4,
1877
Ri chey (' 390) 4, 632, 390 Dec. 30,
1986

2 While the exam ner has not expressly indicated that the
new grounds of rejection applied against clains 20-24, 66, 89-
91 and 129 in the exam ner's answer (Paper No. 15) are
intended to replace the rejections against these clains as
stated in the final rejection (Paper No. 11), it is clear to
us froma review of the file wapper that this was the
exam ner's intent.
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Rasmussen et al. (Rasnussen) 4,809, 972 Mar . 7,

1989

Ri chey (' 958) 4,949, 958 Aug. 21,

1990

Webber 5, 236, 406 Aug. 17,

1993

Zaitsev et al. (Zaitsev)? 1,674,874 Sept. 7, 1991

(Russi an)

Clainms 20 through 22, 66 and 89 through 91 stand
rejected under 35 U. S.C. § 103 as bei ng unpatentabl e over
Webber in view of Zaitsev and Richey ('390). In the exam ner's
view, it would have been obvious to one of ordinary skill in

the art at

the tine of appellant's invention to arrive at appellant's
claimed nulti-station exercise machi ne by replacing the

di scl osed novabl e wei ght stack or mass (80) of Whbber with the
| i nkage and | oad bearing neans of Zaitsev to nmake use of the

user's own body wei ght as the | oad, since

® A copy of a translation of this Russian | anguage
docunent prepared by the U S. Patent and Trademark O fice is
attached to this decision.
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A) based upon the teaching of Richey
('390), 1) the artisan would recogni ze the
two as equival ent | oads for use as

cont enpl at ed by Webber and 2) such a
nodi fication would elimnate the
encunbrance and expense of Webber’s wei ght
stack; B) inasnuch as both Whbber and
Zaitsev et al. are drawn to anal ogous

wei ght -1 oaded press exerci se machi nes, the
artisan woul d recogni ze the two as equi va-
| ent wei ght |oads; and C) inasnmuch as both
Webber and Richey ('390) are drawn to

anal ogous nmul ti-station, cable-ready
exerci se machi nes, the artisan woul d
recogni ze the two as equival ent | oads.

The proposed nodification could be nmade
sinply by placing Webber’s apparatus on the
subframe of Zaitsev et al. in the place of
the seat 3 and press arm 7 station and con-
necting the second end 76 of the first
cable 72 to the levers 12, 13 of Zaitsev et
al. to allow the weight of the user and
subframe to provide resistance to operation
of the press arm |eg extension armand | at
bar (answer, pages 10-11).

Clains 23 and 24 stand rejected under 35 U S.C. 8§
103 as bei ng unpat ent abl e over Webber in view of Zaitsev and
Ri chey ('390) as applied above, and further in view of

Rasmussen.
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Rasmussen is relied upon by the exam ner to add an abdom na
crunch station to the exercise device resulting fromthe

conbi nati on of Webber, Zaitsev and Ri chey (' 390).

Claim 129 stands rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Webber in view of Zaitsev and Ri chey
(' 390) as applied above, and further in view of Tuttle.
Tuttle is relied upon for adding a four-bar |inkage to the
exerci se device resulting fromthe conbi nati on of Wbber,
Zaitsev and Richey ('390). According to the exam ner,

[i]nasmuch as both Webber in view of
Zaitsev et al. and Richey ('390) and Tuttle
are both drawn to anal ogous bodywei ght -
| oaded exercise machines, it would have
been obvious to the artisan to nodify the
machi ne of Webber in view of Zaitsev et al.
and Richey ('390) by replacing the
tel escopic linkage with the four bar
| i nkage of Tuttle since Tuttle shows such
to be an equival ent construction for
novably coupling the subfrane to the frane
i n an anal ogous bodywei ght -| oaded exerci se
machi ne. The proposed nodification could
be nade sinply by placing Wbber’s
apparatus on the subfranme of Tuttle and
connecting the second end 76 of the first
cable 72 of Whbber to the upper pivot armC
of Tuttle at K (answer, page 15).
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Clainms 41 and 108 stand rejected under 35 U.S.C. §
103 as bei ng unpatentable over Richey ('958) in view of

Tuttl e. In

the examiner's view, it would have been obvious to one of
ordinary skill in the art, in view of the teachings in Tuttle,
to nodify the exercise device of Richey ('958)

by replacing the disclosed direct pivot
connection with Tuttle's four-bar |inkage
since Tuttle states that such a
construction is superior to a tilting

pl atform such as Richey' s since the
platformis kept |evel and, consequently,
the user’s position on the platform does
not affect the resistance (col. 1, Y6, and
col. 2, lines 6-17).

As to claim 108, inasnmuch as Tuttle
coupl es the operable nenber to the upper
pivot arm it would have been obvious to
the artisan to further nodify Richey to
arrive at the clained invention by coupling
t he operabl e nenber to one of the pivot
arnms as taught by Tuttle, e.g. by coupling
the pulleys 110, 112 (of Richey) to the
upper pivot armC at K (Tuttle), since
Tuttl e shows such construction to be
equi valent to Richey's |ever 94 and
carri age 42 arrangenent (answer, pages
7-8).
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Rat her than reiterate the exam ner's ful
expl anation of the above-noted rejections and the conflicting
vi ewpoi nt s advanced by the exam ner and appel |l ant regardi ng
those rejections, we nmake reference to the exam ner's answer
(Paper No. 15, nmiled Novenber 14, 1996) and to the
suppl enental exam ner's answer (Paper No. 17, nmailed June 16,
1997) for the exam ner's reasoning in support of the

rejections, and to appellant's

brief (Paper No. 13, filed July 25, 1996) and reply brief
(Paper No. 16, filed January 21, 1997) for appellant's

argument s t her eagai nst.

OPI NI ON
In reaching our decision in this appeal, we have
gi ven careful consideration to appellant's specification and
clainms, to the applied prior art references, and to the
respective positions articul ated by the appellant and by the
exam ner. As a consequence of this review, we have made the

deter m nati ons which foll ow.
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Turning first to the examner's rejections of the
appeal ed cl ai ns wherein the basic conbinati on of references
applied is Webber, Zaitsev and Richey ('390), after review ng
the collective teachings of these references, we nust agree
with appellant that there is no teaching, suggestion or
i ncentive therein for the extensive and seem ngly
i ndi scrimnate reconstruction of the Wbber exercise device as
proposed by the exam ner. W further observe that what
appel | ant has characterized as the exam ner's grafting
toget her of the machines of the applied references by reliance

on "Rube Col dberg engineering,” is

in our view a conbination based alnost totally on

i nper m ssi bl e hindsi ght derived from appellant's own teachi ngs
and not fromthe prior art references thenselves as the

t eachi ngs thereof would have been fairly understood by one of
ordinary skill in the art. Like appellant, we observe that a
conbi nation of elenments is not obvious nerely because each of
the elenents is individually known in the art and nay be found

i n an anal ogous device. Lacking any teachings in the prior
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art itself which would appear to have fairly suggested the

cl ai med subject matter as a whole to a person of ordinary
skill in the art, or any viable |line of reasoning as to why
such artisan woul d have otherw se found the cl ai ned subj ect
matter to have been obvious in |ight of the teachings of the
applied references, we nust refuse to sustain the examner's
rejection of clainms 20 through 22, 66 and 89 through 91 under

35 U S.C. 8§ 103 based on Wbber, Zaitsev and Richey ('390).

The exam ner's addition of the references to
Rasmussen and Tuttle in the rejections of clains 23, 24 and
129 under 35 U.S.C. §8 103 only conpounds the problem by
further relying on i nmperm ssi bl e hindsight to make such
conbi nations, and does nothing to supply that which is | acking

in the teachi ngs and/ or

suggestions of the basic conbination of references as noted

above. Accordingly, the rejections of clains 23, 24 and 129

under 35 U.S.C. 8 103 will |ikew se not be sustai ned.

10



Appeal No. 97-1021
Reexam nati on Control No. 90/003, 686

We next review the examner's rejection of clains 41
and 108 under 35 U.S.C. 8§ 103 based on the teachings of Richey
('958) and Tuttle. As noted above, the examiner is of the
opinion that it would have been obvious to one of ordinary
skill in the art to replace the direct pivot arrangenent (124)
of Richey ('958) with Tuttle's four-bar |inkage arrangenent
since Tuttle states that such a construction is superior to a
tilting platform (like that of R chey ('958)), since the
platformis kept |evel and, consequently, the user's position
on the platformdoes not affect the resistance. Wile it is
apparent from Tuttle that the |inkage arrangenent therein
woul d provide the above-noted advantages over a platform (B)
which is directly pivoted to standards (E) of a platform (A)
in a health-lifter device simlar to that of Tuttle, it is not
at all apparent to us that the crucial concerns which led to
the |inkage arrangenent in Tuttle are of any concern
what soever in the sonmewhat different exercise device of Richey
('958). As can be seen in Figures 3 and 4, Figures 5 and 6,

and Figures 7 and 8 of Richey ('958), there is relatively

11
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little tilting of the bench neans (30) when an exercise is performed.

Mor eover, one of the objectives of the invention in
Richey ('958) was to provide a sinplified exercise device
whi ch was | ess conpl ex, had fewer noving parts, and which
woul d t hus be | ess expensive to manufacture and nore
reliable. See particularly, colum 3, lines 3-17, of Richey
('958). Thus, given the relative lack of significant tilting
of the bench nmeans (30) in Richey ('958) and the enphasis on
sinplicity in the construction of the exercise device therein,
we see no reasonabl e basis to conclude that one of ordinary
skill in the art would have been led to nodify the device of
Ri chey ('958) so as to substitute multiple noving |inkages for
the pivot arrangenent (124) therein as is urged by the
exam ner. Notw thstanding that the device of Richey ('958)
could have been so nodified, the entire thrust of the
di sclosure in Richey ('958) is away from any such conpl ex
arrangenent of noving |inkages, and particularly so in the
area where the bench (30) is joined to the frame (14) of the

device. Since we therefore again believe that the examner's

12
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conbi nation of the applied prior art is based upon

i nper m ssi bl e hindsi ght derived from appellant's own teachi ngs
and that it is contrary to the teachings of the applied
references, we will not sustain the rejection of clains 41 and

108 under 35 U.S.C. § 103.

To sunmmari ze:

The exam ner's rejection of clains 20 through 22, 66
and 89 through 91 under 35 U. S.C. 8§ 103 based on Wbber,

Zaitsev and Richey ('390) has been reversed.

The exam ner's further rejections of clains 23, 24
and 129 under 35 U. S.C. 8§ 103 relying upon Wbber, Zaitsev and
Ri chey ('390) together with either Rasnmussen or Tuttle have

al so been reversed.

The rejection of clains 41 and 108 under 35 U.S.C. §
103 based on Richey ('958) in view of Tuttle has been

rever sed.

13



Appeal No. 97-1021
Reexam nati on Control No. 90/003, 686

Further proceedings in this case may be taken in
accordance with 35 U S.C. 88 141 to 145 and 306, 37 CFR
88 1.301 to 1.304. Note also 37 CFR 8§ 1.197(b). If the
patent owner fails to continue prosecution, the reexam nation
proceeding will be term nated, and a certificate under 35
U S C § 307 and
37 CFR 8 1.570 will be issued canceling the patent clain(s),

the rejection of which has been affirned.

REVERSED

CHARLES E. FRANKFORT )
Adm ni strative Patent Judge )
)
)
)  BOARD OF
PATENT
LAWRENCE J. STAAB ) APPEALS AND
Adm ni strative Patent Judge )
| NTERFERENCES

MURRI EL E. CRAWORD
Adm ni strative Patent Judge
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