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This is an appeal fromthe rejection of clains 1 to
3 and 6 to 11, all the clains remaining in the application.?

The clains on appeal are drawn to a baby bl anket
which is adapted for use with a baby or infant car seat, and
are reproduced in the appendi x of appellants' brief.

The references applied by the exam ner are:

Hoover 3,477, 065 Nov. 11, 1969
MIler 4,172, 300 Cct. 30, 1979
Ranal | i 4,993, 090 Feb. 19, 1991
Cr osby 5, 058, 226 Cct. 22, 1991
G bson 5, 238, 293 Aug. 24, 1993

The appeal ed clains stand rejected as unpatentable
under 35 U.S.C. 8§ 103(a) over the follow ng conbi nati ons of
ref erences:

(1) dainms 1, 2 and 6 to 9, MIller in view of Ranalli;

(2) Aainms 11 and 12, MIler in view of Ranalli and Hoover;
(3) daim13, Mller in view of Ranalli and G bson;

(4) dains 3 and 10, MIller in view of Ranalli and Crosby.

Rej ection (1)

2 The appeal was taken fromthe second rejection of
claims 1, 2, 6 to 9 and 11 to 13 in Paper No. 9. The rejec-
tion of clainms 3 and 10 was a new ground of rejection made in
t he exam ner's answer.
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The basis of this rejection, as set forth on pages 2
and 3 of Paper No. 9, is:

M Il er teaches a baby blanket with a dia-
nmond shaped rear sheet, a front sheet at-
tached to

the rear sheet form ng an open topped com
partment substantially as clainmed except
for

the rear sheet having at |east three or

nore aperture form ng neans.
The patent to Ranalli teaches aperture

formng neans to be old and well known in

the art. It would have been obvious to one

of ordinary skill in the art to nodify the

M Il er device such that the rear sheet had

at least three or nore aperture formng

means as taught to be old by Ranall

t her eby providing the obvi ous advant age of

use in a car seat.

Turning to appellants' argunments, we note initially
that they assert that Ranalli's blanket "is placed over the
car seat in an orientation that is turned at 45E fromthat
showmn in MIller" (brief, pages 4 to 5). W do not consider
this argunent to be well taken because Ranalli discloses in
Fig. 9 an enbodi- nent in which the apertures are at 45E to
t he borders of the blanket (col. 4, lines 58-62). This

enbodi nent would be usable in the situation where, as with the
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bl anket of MIler, the baby was aligned al ong the diagonal
axi s of the bl anket.

The foll ow ng paragraph frompage 5 of the brief
appears to summarize appellants' prinmary argunent:

Thus, it is believed that the only thing
that m ght be obvious in the conbination
[of MIler and Ranalli] would be to place
t he harness openings at an area where they
woul d
be pl aced outside of the periphery of the
child receiving enclosure in the bl anket.
As such, the harness would be well| outside
t he periphery of the baby's body and the
baby could shift positions significantly in
t he conbi nati on wi thout being restrained.

We do not agree with this argunent, since we do not consider

that one of ordinary skill, nodifying the blanket of MIller in
vi ew of
Ranal li's teachings, would place the apertures at |ocations

where the straps passing through them would not be effective
to restrain the baby.

It is presuned that in conbining the teachings of
prior art references, those of ordinary skill wll exercise

skill, rather than the converse, see In re Sovish, 769 F.2d

738, 743, 226 USPQ 771, 774 (Fed. GCir. 1985), and that they
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know sonet hi ng about the relevant art apart from what the

ref erences di scl ose. In re Jacoby, 309 F.2d 513, 516, 135

USPQ 317, 319 (CCPA 1962). The purpose of a baby car seat
restrai ning system (harness) being to restrain the baby and
t hereby prevent injury, one of ordinary skill would, in our
view, place the apertures in MIller's blanket at such

| ocations that the baby woul d be properly restrained by the
harness straps. |In particular, the aperture for the crotch
strap woul d be placed between the baby's |egs, and at such a
| ocation that the strap woul d not be outside the blanket, in
view of Ranalli's disclosure at col. 1, line 65, to col. 2,
lines 2, that

if the restraint harness is placed over the
bl anket in which the child is wapped, the

restrai nt cannot be properly applied. The

crotch harness nenber cannot be properly

positi oned between the child' s | egs, and

the child s arns are trapped beneath both

bl anket and har ness.
Since, inthe MIler blanket, the baby's | egs are contai ned
within the conpartnment 1, one of ordinary skill following this

teaching of Ranalli would not place the aperture for the

5
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crotch strap outside the periphery of the conpartnent, but
woul d place it within the conpartnent, so that the crotch
strap could properly performits intended function, and woul d
not be separated fromthe baby by a | ayer of bl anket.

We therefore conclude that claiml is unpatentable
under 35 U.S.C. 8§ 103(a), and will sustain the rejection of
that claim as well as of clains 2, 8 and 9 grouped therewith
(brief, page 3).

On page 6 of the brief, appellants assert that
Ranal | i does not disclose three or five "aperture form ng
nmeans," as recited in clainms 6 and 7. However, slits 21 and
23, for exanple (Fig. 9), are provided with closure nenbers
(press studs) 31, 32, 35, 36, so that they nay be fornmed into
a suitable nunber of apertures to acconmpdate the straps of a
three- or five-point harness (see Ranalli, col. 4, lines 33 to
41 and 58 to 62). Ranalli therefore discloses the clained
nunbers of "aperture form ng neans,"” and the rejection of
clainms 6 and 7 will be sustai ned.

Rej ection (2)
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W w il not sustain this rejection. It is not
apparent to us how the blanket of MIller, nodified by
provi di ng apertures as taught by Ranalli, could be further
nodi fied in view of Hoover to provide fasteners for formng a
hood. In Hoover, the hood is a separate piece of material 16
attached across one corner 11 of blanket 10, and is formed by
engagi ng the fasteners 21 at that corner with fasteners 15 at
the opposite corner 13. W agree with appellants that it
woul d not have been obvious to incorporate such an arrangenent
in the blanket of MIler, for "[i]f the MIler construction
were nodified to use Hoover's hood then the bl anket woul d be
fol ded over itself and the pocket [1 of MIler] would be
totally usel ess" (brief, page 7).

Rej ection (3)

W agree with the examner that, in view of G bson's
di scl osure of pocket 40 on a baby seat cover, it would have
been obvious to place such a pocket on the conpartnment 1 of
Mller.
It would scarcely seemto require the citation of a reference

to establish that the provision of a pocket on an item of baby
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equi pnent to hold a bottle, toys, etc., would have been
obvi ous
to one of ordinary skill in the art.

Rejection (3) wll accordingly be sustained.

Rej ection (4)

This rejection will be sustained as to claim3, but
not as to claim10. Caim3 essentially calls only for
truncati on of
t he bottom corner of the rear sheet, and we consider that it
woul d have been obvious to one of ordinary skill to truncate
the bottom corner of MIler's blanket 2 at the bottom edge of
conpartnment 1 if it were desired to elimnate excess materi al
hangi ng bel ow t he conpartnent, such as shown in Figs. 5 and 6.

The area fractions recited in the claim as well as
the extent of the bottom edge of the front sheet in relation
to the bottom edge of the rear sheet, are not disclosed as
solving any stated probl em and appear to be sinply obvious

matters of design choi ce.
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On the other hand, we do not consider that it would
have been obvious, in view of Crosby, to provide the MIler/
Ranal I'i bl anket with the slotted opening recited in claim10.
Wil e Crosby teaches providing such an opening to receive a
car
seat belt between the baby's legs (col. 1, lines 30 to 32),

t he

openi ng woul d be unnecessary in the MIler/Ranalli conbination

because, as discussed in connection with rejection (1), there
woul d be an aperture in the conpartnent for that purpose.

Rej ections Pursuant to 37 CFR § 1.196(b)

Pursuant to 37 CFR § 1.196(b), clains 1 to 10 and 13
are rejected on the foll ow ng grounds:
(I') dAains 1, 6 and 8 to 10 are rejected under 35 U. S. C
8 102(b) as anticipated by Ranalli. In Fig. 7, Ranall

di scl oses a bl anket havi ng an open-topped conpartnent?® forned

3 Conpartnent: a small chanber, receptacle, or container.
Webster's Third New International Dictionary (1971).

9
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by fol ding up the bottomof the rear sheet. At the |ower
end of the conpartnent there is an aperture 24 for the crotch
har ness nenber, the edges 37 of the aperture being permanently
j oi ned together, as by sewing (col. 3, lines 55 to 64; col. 4,
lines 48

to 53). Aperture 24 constitutes the recited "one of said
aperture form ng neans,"* and aperture 21 with fasteners 31,
32,

is the "at |least two" aperture formng neans. The parts of
the conpartnment on either side of aperture 24 formthe |eft
and right extensions recited in claim10.

(1) dainms 1to 3, 6, 7, 9 and 10 are rejected under 35

U S C 8§ 103(a) as unpatentable over Crosby in view of

Ranal li. Crosby discloses a baby bl anket havi ng an open-

4 Construing "aperture form ng nmeans"” in accordance with
35 U.S.C. 8 112, sixth paragraph, we find a description of the
correspondi ng structure on page 7, lines 32 to 35 of the
specification, where appellants state that the apertures my
have either a closed perineter, |like an oversized buttonhol e,
or an open perineter, extending to one edge of the sheet.
Therefore, "aperture form ng nmeans"” includes an aperture such
as 24 of Ranalli, which extends to the | ower edge of the front
and rear sheets.

10
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topped conpartnent 20 with recl osabl e opening 25 and an

aperture formng neans® at its

| oner end to receive a crotch belt (col. 1, lines 29 to 32),
thereby formng leg portions 21, 22. 1In view of Ranalli's
di scl osure, discussed above, one of ordinary skill in the art

woul d have found it obvious to provide the rear sheet of
Crosby's blanket wth additional aperture form ng neans to
accomodat e the shoul der straps of the harness, either three-
point or five-point, to achieve the advantages thereof taught
by Ranalli. As for claim3, the particular area ratio and
bottom edge extent limtations therein are consi dered obvi ous
matters of design, as previously discussed in conjunction with
rejection (4). Likew se, whether the front sheet is
"substantially rectangular,” as called for by claim9, or is

sonmewhat tapered, as shown by

Crosby, is not considered an unobvious variation of the Crosbhy

bl anket .

> See footnote 4, supra.
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(I'11) daiml1l3 is rejected under 35 U.S.C. 8§ 103(a) as

unpat ent abl e over Ranalli in view of G bson, or as
unpat ent abl e over Crosby in view of Ranalli and G bson. To
provi de a pocket on the outside of Ranalli's Fig. 7 front

sheet, or on Crosby's front sheet, woul d have been obvious in
view of G bson for the reasons stated in the foregoing
di scussion of rejection (3).
Concl usi on

The exam ner's decision to reject the appeal ed
clainms is affirned as to clains 1 to 3, 6 to 9 and 13, and
reversed as to clains 10 to 12. Cains 1 to 3, 6 to 10 and 13
are rejected pursuant to 37 CFR 8 1.196(b).

In addition to affirmng the examner’s rejection
of one or nore clains, this decision contains new grounds of
rejection pursuant to 37 CFR §8 1.196(b) (anmended effective
Dec. 1, 1997, by final rule notice, 62 Fed. Reg. 53,131,
53,197 (Cct. 10, 1997), 1203 Of. Gaz. Pat. & Trademark O fice
63, 122 (Oct. 21, 1997)). 37 CFR § 1.196(b) provides that
“[a] new ground of rejection shall not be considered final for

pur poses of judicial review’”

12
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provi des:

Regarding any affirmed rejection, 37 CFR § 1.197(b)

(b) Appellant may file a single request for
rehearing within two nonths fromthe date
of the original decision.

37 CFR 8 1.196(b) also provides that the appellants,

WTH N TWO MONTHS FROM THE DATE OF THE DECI SI ON, nust exer -

cise one of the following two options with respect to the new

grounds of

rejection to avoid term nation of proceedi ngs (37

CFR 8 1.197(c)) as to the rejected clains:

(1) Submt an appropriate anendnent of
the clains so rejected or a show ng of
facts relating to the clains so rejected,
or both, and have the matter reconsidered
by the exam ner, in which event the
application will be remanded to the
exam ner.

(2) Request that the application be
reheard under § 1.197(b) by the Board of
Pat ent Appeal s and Interferences upon the
same record.

Shoul d the appellants el ect to prosecute further

before the Primary Exam ner pursuant to 37 CFR 8§ 1.196(b) (1),

in order to preserve the right to seek review under 35 U. S.C

88 141 or

145 with respect to the affirned rejection, the

13
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effective date of the affirmance is deferred until concl usion
of the prosecution before the exam ner unless, as a nere
incident to the limted prosecution, the affirmed rejection is
over cone.

| f the appellants el ect prosecution before the
exam ner and this does not result in allowance of the
appl i cation, abandonnent or a second appeal, this case should
be returned to the Board of Patent Appeals and
Interferences for final action on the affirnmed rejection,
including any tinely request for rehearing thereof.

No time period for taking any subsequent action in

con-nection with this appeal nmay be extended under 37 CFR §

1.136(a).
AFFI RVED- | N-PART 37 CFR § 1.196(b)
| AN A, CALVERT )
Adm ni strative Patent Judge )
)
)
) BOARD OF
PATENT
CHARLES E. FRANKFORT ) APPEALS AND
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Adm ni strative Patent Judge )
| NTERFERENCES

RI CHARD E. SCHAFER
Adm ni strative Patent Judge

)
)
)
)
)

| AC. psb
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Knobbe, Martens, O son & Bear
620 Newport Center Drive
16t h Fl oor

Newport Beach, CA 92660-8016
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