The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's refusal
to allow clainms 21-38 as anended after final rejection. No
other <clainms are pending in this application.

BACKGROUND

Appel l ants' invention relates to a granul ated conposition
for bl eaching hair including pulverulent material such as
sodi um persul fate or other material selected froma given |ist

t hereof and a nmethod of preparing sane. The granul es have a



Appeal No. 1997-0699 Page 2
Application No. 08/217, 659

particle size range of 65-800 m crons and are bound toget her

wi th a binder consisting essentially of polypropylene glycol
having a nol ecul ar wei ght selected to be within a specified
range. According to appellants, their granul ated conposition
may be handl ed wi thout substantially any irritant dust
formati on and readily dissolved in hydrogen peroxide
(specification, pages 3 and 4). A further understandi ng of
the subject matter at issue in this appeal nay be derived by a
revi ew of appeal ed clainms 21 and 33, which are reproduced

bel ow.

21. A granul ated conposition for bleaching
hai r conprising granules of a pulverul ent
mat eri al conprising a nenber selected fromthe
group consi sting of sodium persul fate, potassium
per sul phat e, amoni um persul fate, sodi um
per borate, potassium perborate, amoni um
per borate, barium peroxide, strontium peroxide
and m xtures thereof, said granul es having a
particle size ranging from65 Fmto 800 Fm and
bei ng bound together with a binder consisting
essentially of polypropylene glycol having a
nol ecul ar wei ght ranging from 200 to 10, 000,
sai d bi nder being present in said conposition in
an anmount not exceeding 25 percent by wei ght
based on the total weight of said conposition.

33. A process for preparing a
granul at ed conposition for bleaching hair
conprising granul es of a pul verul ent
mat eri al conprising a nenber selected from
t he group consisting of sodium persulfate,
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pot assi um persul fate, amoni um persul fate,
sodi um per borate, potassi um perborate,
anmoni um per bor at e, bari um per oxi de,
strontium peroxi de and m xtures thereof,
sai d process conpri sing
preparing a noving bed of said
pul verul ent material so as to
granul ate said pul verulent nmaterial,
sprayi ng on said noving bed of
said pul verulent material a binder
consi sting essentially of
pol ypr opyl ene gl ycol having a
nmol ecul ar wei ght ranging from 200 to
10, 000, said binder being in the form
of a solution in a solvent selected
fromthe group consisting of a C-C,
al cohol, methyl ene chl ori de, ethylene
chl oride and m xture thereof,
and renovi ng said solvent so as
to produce said granules of said
granul at ed conposition, said granul es
having a size ranging from65 Fmto
800 Fm and sai d bi nder being present
in an anount not exceedi ng 25 percent
by wei ght based on the total weight of
sai d conposition

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed cl ains are:
Wir st er 3, 089, 824 May 14,
1963 Cl ausen et al. (C ausen) 5,279, 313

Jan. 18, 1994

(application filed Dec. 12,

1991)

Clains 21-38 stand rejected under 35 U.S.C. § 103 as

bei ng unpatentabl e over C ausen in view of Wirster.
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OPI NI ON

We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel lants that the aforenentioned rejection is not well
founded. Accordingly, we shall not sustain the examner's
rejection.

I n applying Causen and Wirster to appellants' clains,

t he exam ner takes the position that it would have been
obvious to one of ordinary skill in the art to nodify the

granul ating conposition and process of making the conposition

of Clausen by enpl oyi ng pol yet hyl ene glycol as a binder
therein so as to arrive at the clainmed invention. From our
perspective, the examner's explanation falls significantly
short of establishing that one of ordinary skill in the art
woul d have been led to nodify the O ausen granul ati ng process
for formng a solid portion of a hair bl eaching preparation by
usi ng pol yet hyl ene glycol granulating material therein as a

bi nder based on the disclosure of that material in Wirster as
a diluent or disintegration agent useful in granulating

medi canment - cont ai ni ng seed particles for subsequent tabl et

formati on.
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In addition to the difficulty we have with the examner's
reasoni ng regarding the notivation to conbine the disparate
teachi ngs of O ausen and Wirster, we observe that the
exam ner's answer does not even address nmuch | ess specifically
poi nt out where either of the applied references teach or

suggest the use of polypropyl ene glycol as a binder for use in

a granul ati on process or conposition as clained herein.

Al'l of the appeal ed clains require pol ypropyl ene glycol
to be present in the conposition as a binder or used in the
nmet hod for making the conmposition. On this record, however,

t he exam ner has not proffered satisfactory supporting

evi dence or a convincing rationale that specifically addresses
how t he applied references woul d have taught or suggested a
granul at ed conposition including granules of the specified

si ze and made of both a pulverulent material as clainmed and

t he pol ypropyl ene gl ycol binder.

The unsupported generalities relied upon by the exam ner
are sinply not enough to sustain an obvi ousness determ nati on.
Were, as here, the factual basis to support the |egal
concl usi on of obviousness is |acking, the proposed rejection

must be reversed.
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CONCLUSI ON

The decision of the exam ner to reject clains 21-38 under
35 U.S.C. §8 103 as bei ng unpatentable over C ausen in view of

Wirster is reversed.

REVERSED

THOVAS A. WALTZ
Adm ni strative Patent Judge

BOARD OF PATENT

PETER F. KRATZ APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

BEVERLY A. PAW.|I KOABKI
Adm ni strative Patent Judge
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